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Current Topics. 
The New Lord Chancellor. 


As it has been generally known in political and legal circles 


for some time past that the health of Lorp HattsHam was | 


not as satisfactory as could be wished, speculation was, as | time lying in the Port of Cardiff. The case, however, is 


| specially noteworthy by reason of the protest, if so it may be 
| called, of Lorp Mavuenam against the disclaimer of juris- 


usual, rife as to the likelihood of his resignation of the office 
of Lor€ Chancellor, and, further, as to the choice of the 
Prime Minister in appointing to the vacant office. Among 


those spoken of as likely candidates was Lorp Mavucua,, | 
and now has come the announcement that that very learned | 
The new Lord | 
_ world ? 


lawyer has been selected to fill the post. 
Chancellor, who was born in 1866, was educated at Dover 


College and Trinity Hall, Cambridge, where he achieved | 


academic distinction, was called to the Bar by Lincoln’s Inn 


in 1890, took silk in 1913, and after enjoying a very large | 


practice, was appointed a judge of the Chancery Division in 
1928, a Lord Justice of Appeal in 1934, and a Lord of Appeal 


in Ordinary in 1935—a remarkable record of judicial pro- | 
motion now crowned by his new appointment, which, it is | followed, in permitting a foreign government while insisting 
interesting to note, comes to him as a profound exponent of | on its own right of indemnity to bring actions in rem or 
equity which in the old days was the special qualification of | 
the occupant of the Woolsack. Since he has sat in the House | 


of Lords he has taken part in many notable decisions, to one | 


of which and his weighty comment on the immunity claimed 
for State-owned commercial vessels we call attention in 
another topic. 
labours, has published two notable works—‘ The Case of 
Jean Calas” and ‘‘ The Tichborne Case.’’ While Lorp 
Haitsuam has thus demitted office as Lord Chancellor his 
services are still to be utilised by the Government as Lord 
President of the Council in succession to Lorp Ha.irax. 


Impleading a Foreign Sovereign State. 
Ir has long been a well accepted principle that our courts 


will not entertain a suit by which a foreign sovereign state | 


would be impleaded. Thus in The Constitution (1879), 
4 P.D. 39, our courts refused to order the issue of a warrant 
for the arrest of a ship of war at the suit of certain salvors, 
and in the still more famous case of The Parlement Belge 
(1880), 5 P.D. 197, a steam packet carrying mails and mer- 
chandise, belonging to the Belgian Government, was held to 
be exempt from process of law and so could not be arrested 


Lorp Maveuay, in addition to his judicial | 
| of peace there should be no immunity to state-owned ships 


so as to give a British subject a right to proceed against her, 


| In The Cristina, decided last week by the House of Lords. 


the same principle of exemption was applied in the case of 


_ a Spanish vessel which had been made the subject of requisi- 


tion by the Spanish Government, but was at the material 


diction in relation to commercial ships owned by foreign 
Governments. “Is it cousistent,” he asked, ‘‘ with sovereign 
dignity to acquire a tramp steamer and to compete with 
ordinary shippers and shipowners in the markets of the 
Doing so, is it consistent to set up the immunity 
of the sovereign if, owing to the want of skill of captain and 
crew, serious damage is caused to the ship of another country ? 
Is it also consistent to refuse to permit proceedings to enforce 
a right of salvage in respect of services rendered, perhaps at 
great risk, by the vessel of another country ? Is there justice 
or equity, or for that matter, is international comity being 


in personam against our own nationals?” To each of these 
questions it is obvious that the answer-should be in the 
negative. The practice of granting immunity to state-owned 
merchant ships is by no means uniform. It has been discussed 
at various conferences, including that at Brussels, where it 
was unanimously resolved in favour of the view that in times 


engaged in commerce. That resolution has been ratified by a 
number of countries, but strangely enough not by Great 
Britain. Possibly the protest of Lorp MaucHam may in 


| due time result in an adherence to the resolution of the 


Brussels Conference being given by our country. 


County Court Jurisdiction. 

An aspect of the problem associated with the proposal to 
extend the jurisdiction of the county courts was adverted 
by Lorp Roce in the House of Lords recently when the 
Administration of Justice (Miscellaneous Provisions) Bill 
was being considered on Second Reading. The learned lord 
stated that the county courts were originally designed for 
poor people and cases arising out of small debts. The small 
cases, in his experience, were numerous and the large cases 
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were few, but whether it was because the judge was more 
interested in the large cases or the counsel engaged in them 
were better able to prevail on the court, the large cases were 
taken first and the small cases had a habit of being left to 
the end. It was urged that the extension of the jurisdiction 
of county courts as proposed under cl. 16 of the Bill (which 
provides that £300 shall be substituted for £100 in ss. 40 
and 41 of the County Courts Act, 1934) would accentuate 
the hardship to small people. Lorp Carnock said that if 
the jurisdiction of the county courts was extended up to 
£300 a totally different class of person would appear in those 
courts. Lorp Hatsuam, L.C., deprecated the notion that 
the county courts would be revolutionised by the proposed 
changes and suggested that Lorp Cannock was guilty of a 
little exaggeration in so saying. His advisers told him there 
were only 750 cases in a year which could be started in the 
county courts by the new procedure, and of these there would 
be many in which the defendant could avail himself of his 
right to get the case transferred to the High Court. The 
matter is one of considerable difficulty and one upon which 
our readers are likely to entertain very different views. Since 
their inception the county courts have been invested with 
an ever increasing measure of jurisdiction. This has been 
largely due to a desire to bring the court, as it were, to the 
doors of the litigant, but that there is a danger of “ the poor 
man’s court” being overloaded with proceedings of a com- 
plicated nature can hardly be doubted. It might well be 
urged, moreover, that the majority of those who contest their 
claims before it should not suffer at the hands of the few 
whose larger claims might more appropriately be contested 
elsewhere, and that the advantages of the local character 
of these courts should not be developed to the detriment 
of that class of the community whose interests they were 
primarily intended to serve. 


Road Accidents : Causes 

Ir a proper diagnosis is regarded as a condition precedent 
to the curing of a disease, the importance of the statistics 
recently issued by the Ministry of ‘'ransport (H.M. Stationery 
Office, 1s. 3d. net) concerning some 200,000 road accidents 
in Great Britain, during the year ended 3lst March, 1937, 
need not be emphasised. The figures have been prepared 
from particulars furnished to the Ministry by the police 
concerning accidents which resulted in 6,500 deaths and 
230,000 cases of injury. Due allowance must be made for 
the errency of human observation and judgment in assigning 
the blame for the various accidents which are the subject of 
the reports especially in view of the fact that, as the report 
recognises, the evidence of the victim is frequently lacking ; 
but when such factors have been duly taken into account, 
it seems reasonable to regard the particulars furnished as 
substantially accurate or, at least, as providing a good working 
hypothesis. An elaborate analysis of the figures themselves 
would be unsuitable here. They are readily available to 
readers in the report and have received considerable publicity 
in the daily press. Some reference should, however, be 
made to their general tenor. Drivers appear to have been 
responsible for about one-third of the accidents analysed, 
whether fatal or non-fatal. Pedal cyclists are blamed for about 
half that number of fatal, and rather less than two-thirds that 
number of non-fatal accidents. It will not come as any 
surprise to many observers that, according to the figures, the 
most fruitful cause of the fatal accidents attributed to drivers 
is “* proceeding at excessive speed having regard to conditions.” 
This is said to account for 22.5 per cent. of such accidents. 
Other prolific causes of fatal accidents are inattention or 
diverted attention (10.8 per cent.), failing to keep to the near 
side or proper traffic lane (10 per cent.), and overtaking 
improperly and cutting in (9.5 per cent). The principal 


vice of pedestrians appears to be heedlessness of traftic while 
crossing the carriageway, which is said to account for 46.1 
per cent. of the fatal accidents for which responsibility is 





assigned tothem. Walking or running out from in front of or 
behind a vehicle or object which masked movement is another 
common source of disaster and is said to have accounted for 
12.1 per cent. of such accidents. Pedestrians are held to 
have been to blame for 39 per cent. of the fatal accidents 
analysed, or rather more than those for which drivers were 
considered to have been responsible. In the cases of non-fatal 
accidents the position is reversed, the percentages being 
33.6 and 30.2 for drivers and pedestrians respectively. 
Considerations of space forbid further treatment of the 
subject here, but enough will have been said to indicate the 
large proportion of accidents due to very elementary causes, 


The Registration of Auctioneers. 

From time to time proposals are made for the registration 
of persons engaged in some form of professional activity, 
either because it involves the practice of a high degree of skill 
or because of the opportunities it affords for the predatory 
instincts of dishonest individuals—or, indeed, for both reasons, 
In any case the public need to be protected, and the desirability 
of some central body invested with the requisite disciplinary 
powers becomes evident. A few months ago we dealt with a 
proposed measure to render compulsory the voluntary system 
of the registration of architects instituted by an Act of 1931, 
and some prominence had to be given to the different views 
entertained by practitioners of that art concerning the 
proposals. It is some time since the subject of compulsory 
registration of auctioneers was considered in these columns, 
and it may therefore be all the more fitting that some allusion 
should be made to recent utterances on the matter in con- 
nection with the Incorporated Society of Auctioneers and 
Landed Property Agents. Thus Sir Witt1am Jowirt, K.C., 
outlined certain desiderata in submitting the toast of “ The 
Society ’’ at the annual dinner which was recently held in 
London. He urged that the way in which they could best 
reconcile their democratic instincts and the discipline of a 
profession was to allow the profession to govern itself, and, 
having seen the result of the greater disciplinary powers in 
other professions, he expressed the hope that the profession 
represented that night would get adequate powers to lay down 
the principles which should guide its practitioners and to see 
that those principles were enforced. Mr. Ropert Crayton, 
in the course of his presidential address to the members of the 
society, spoke in favour of statutory compulsory registration 
for auctioneers and estate agents. It was necessary, he said, 
to recognise that Parliament would never sanction a Bill 
designed to prevent a man using his ability in any lawful 
enterprise, while any scheme of registration would have to 
admit all those at present in practice. The honest practitioner 
would, he thought, be glad to register; the dishonest one 
would have to register or be put out of business, and once 
registered he would be compelled to be honest or be struck off 
the roll and debarred from practising again. That there are 
excellent reasons for the compulsory registration of those 
engaged in these activities will hardly be doubted, though the 
formulation of a scheme which will command substantial 
assent may prove to be no easy task. 


Divorce Court Arrears. 


THE appointment of two additional judges of the Probate, 
Divorce and Admiralty Division appears largely to have 
effected the desired result of rapidly reducing the arrears 
of divorce causes concerning which there was considerable 
complaint some months ago. It is, perhaps, somewhat 
early to conclude that existing judicial strength will be 
sufficient to cope with the additional burdens laid upon the 
court by the provisions of the Matrimonial Causes Act, 
1937, as the full effect of the increased facilities for divorce 
thereby initiated is probably not yet apparent. The present 
position was recently indicated by the announcement that 
the present term’s list of undefended causes was likely to 
be finished before the end of the present month and that 4 
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supplemental list was being prepared. The expedition 
with which these cases are being dealt with is illustrated 
by the fact that four or five judges have often heard as many 
as twenty suits a day. The position is further elucidated 
by the recent statement made by Sir Boyp Merrimay, P., 
on an application made to postpone a case to the end of the 
term’s list. ‘‘ That,” the learned President said, “ will 
not help you so much as you expect, if you are counting on 
delay, because the term’s list is coming to an end before the 
end of this month. It may surprise you to hear that such 
things can be. Nevertheless, it is the fact. Work has been 
going on rapidly in the Divorce Division lately and I shall 
postpone your case only until April.” It will be remembered 
that various expedients for eliminating the arrears and 
coping with the expected increase in divorce business were 
urged upon the authorities when the Bill for the appointment 
of the additional judges was before the legislature. The 
results so far achieved suggest that the means taken may 
well prove to be an adequate solution of the problem. 


Central Criminal Court: First March Session. 

THREE charges of murder, one of manslaughter, three of 
malicious wounding, and two of robbery with violence figure 
in the list of the first March session of the Central Criminal 
Court, which opened on Tuesday. Two sessions have been 
arranged for the present month to compensate for the loss 
of a session during the summer vacation. At the beginning 
of the week there was a total of eighty-one persons awaiting 
trial or sentence. Among the charges were those against 
three employees and one ex-employee of Woolwich Arsenal 
under the Official Secrets Act, relating to the alleged 
obtaining of information calculated to be directly or 
indirectly useful to an enemy. Another charge is con- 
cerned with an alleged conspiracy to utter a forged will 
knowing it to be forged. The calendar also included 
charges (one each) of causing grevious bodily harm, bigamy, 
perjury, bribery, coining; two of conspiracy to defraud ; 
_ three each of demanding money with menaces, stealing, 
- and receiving stolen property; four each of forgery, and 
fraudulent conversion, and five of breaking and entering ; 
while there are two offences under the Bankruptcy Acts, and 
five offences against the Post Office. Cases in the High Court 
Judges’ List are being dealt with by Hawxg, J. 


Recent Decisions. 

In The Cristina (The Times, 4th March) the House of Lords 
upheld the decision of the Court of Appeal (81 Sot. J. 941), 
to the effect that the Spanish Government intended a decree, 
under which vessels registered at Bilbao were requisitioned, 
to apply to a vessel so registered and lying at Cardiff and that 
it took possession of the vessel in pursuance of that intention 
with the. result that the court had no jurisdiction to try 
the issue between that government and the owners who had 
issued writs in the British Admiralty Court, claiming possession 
of the vessel. The Jupiter [1924] P. 236, followed. 

In Philippsen v. Imperial Airways, Lid. (The Times, 
4th March) the Court of Appeal (GreER, StessER and 
Crauson, L.JJ.) upheld a decision of Porter, J. (81 Sou. J. 
590), who had negatived the plaintiff's claim to recover 
£10,600 and interest in respect of the loss of a box containing 
gold sovereigns and American eagles and double eagles 
which had been handed to the defendants for carriage from 
London to Brussels and had been stolen at Croydon Airport. 

In Gowen and Others v. Lloyds and National Provincial 
Foreign Bank Ltd. (The Times, 4th March) the Court of 
Appeal (SrR Witrrtp Greene, M.R., and Scorr and 
MacKinnon, L.JJ.) upheld a decision of Lawrence, J., 
to the effect that Crown Agents for the Colonies were not 
in a position to recover from the respondent bank money 
paid by the bank against forged receipt forms which held 
out a deceased pensioner in the Mauritius customs service 
as living after he had in fact died. The plaintiffs were not 
entitled to recover damages for breach of warranty of authority 





nor were they entitled to recover the sum claimed as having 
been paid in mistake of fact. 

In Meader v. Reginsky (The Times, 4th March) Cuarues, J., 
who declined to give exemplary damages, awarded a profes- 
sional wrestling referee £150 damages for assault against 
a professional wrestler. 

In” Paton v. Commissioners of Inland Revenue (The Times, 
5th March), the House of Lords upheld decisions of Finuay, J., 
and the Court of Appeal (Lorp Wricut, M.R., and Romer 
and GREENE, L.JJ.) to the effect that the appellant was 
not entitled to deduction of income tax under s. 36 of the 
Income Tax Act, 1918, in respect of interest on a loan by 
a bank, the interest having been debited to him and added 
to the principal. Finuay, J., and the Court of Appeal had 
held that the interest had been paid (see Commissioners of 
Inland Revenue v. Holden [1931] 2 K.B. 81; [1932] A.C. 
81), but that it had not been paid out of profits and gains 
brought into charge to tax. Lorp Arkin negatived the 
first part of this proposition, and intimated, therefore, that 
the second question did not arise. 

In Ranelagh Club, Lid. v. Hastings, and Hastings v. Behar 
(The Times, 8th March) the Court of Appeal (Sir WiILFrip 
GREENE, M.R., and Scorr and Ciauson, L.JJ.) dismissed 
appeals from orders of CrossMAN, J., who refused leave to 
transfer the actions, which were concerned with the owner- 
ship of the Ranelagh Club grounds, from the Chancery 
Division to the King’s Bench Division. There was, it 
was intimated, no ground for interfering with the discretion 
of the learned judge. 

In R. v. Goodchild (The Times, 8th March), the Court of 
Criminal Appeal (CHARLES, HumpnHReys and pu Parca, JJ.) 
dismissed the appeal of one who was convicted at the Central 
Criminal Court before Lorp Hewart, C.J., of murder. The 
law concerning a defence of insanity had, the court held, 
been properly set before the jury. 

In R. v. Bernhard (The Times, 8th March), the Court of 
Criminal Appeal (CHARLES, HumpHReEys and pu Parca, JJ.) 
quashed the appellant’s conviction before Lorp Hewarr, C.J., 
at the Central Criminal Court of demanding money with 
menaces, with intent to steal. The appellant had lived 
with a married man as his mistress on the continent and 
the question was whether a demand for payment of the 
amount which the man had agreed to pay her with a threat 
that if he did not she would send letters and photographs 
to his wife constituted a demand for money “ without a 
claim of right made in good faith” so as to be an offence 
under s. 1 of the Larceny Act, 1916. 

In Wyndham v. Jackson (The Times, 9th March), the Court 
of Appeal (GREER, SLEssER and Ciauson, L.JJ.) reversed a 
decision of GopparD, J., and held that the certificate of a 
Master, who, at the invitation of the parties, had extended 
the ambit of his inquiry and adjudicated upon certain disputed 
items not included in an order for an account, could not be 
treated as an award because there was no agreement between 
the parties that the Master’s decision on the imported items 
should be final without an opportunity of taking the matter 
back to the Chancery judge. Farwe tt, J., had treated the 
Master’s certificate as a nullity on the ground that the Master 
had no power to accede to the request of counsel to consider 
matters not strictly within the ambit of the original order, 
and Luxmoorg, J., dismissed a summons taken out by the 
plaintiff to enforce the order. An action was thereupon 
brought by the plaintiff in the King’s Bench Division claiming 
the amount certified as due with the result indicated. 

In Johnstone v. Bernard Jones Publications, Ltd., and 
Beauchamp (The Times, 10th March), Morton, J., held that a 
reduced permutation table contained in an article published 
in a weekly paper entitled Football Forecast was a reproduction 
in substance of the plaintiff’s work, but that the article in 
question was a “fair dealing” with the work within 
s. 2 (1) (i) of the Copyright Act, 1911. 
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Leasehold Property (Repairs) Bill 
(II). 

WE turn next to consider the actual draftsmanship of the Bill, 

assuming that its general method is to be accepted. 

The title of the Bill is ‘‘ to amend the law as to the enforce- 
ment by landlords of obligations to repair and similar 
obligations arising under leases.” There does not seem to 
be any reason for the insertion of the words “and similar 
obligations ” since the Bill deals only with obligations to 
repair. 

Section 1 (1) permits a lessee who receives a notice under 
s. 146 of the Law of Property Act to serve a counter-notice, 
claiming the benefit of this Act where certain circumstances 
are present. Those circumstances are that the notice should 
relate “‘ to a breach of a covenant or agreement to keep or put 
in repair during the currency of the Jease a house of a rateable 
value of £50 or less, and at the date of the service of the notice 
ten years or more of the term of the lease remain unexpired.” 

The use of the word “ house ” standing by itself, appears to 
be unfortunate, since the word is ambiguous. It is not clear, 
for instance, whether in this context it would include a flat. 
It would be much better to use the general word “‘ premises,”’ 
as in s. 18 (1) of the Landlord and Tenant Act, or to make the 
present enactment uniform with s. 147 (1) of the Law of 
Property Act, which speaks of a “ house or other building ”’ : 
“ other building ” would be construed ejusdem generis with 
“house.” Indeed, there is no reason to suppose that the 
mischief at which the Bill is aimed arises only in connection 
with dwelling-houses. An example of an unconscionable 
attempt to enforce a repairing covenant in respect of a block 
of offices was given by Sir Thomas Hughes, K.C., in a letter 
appearing in The Times on the 21st February, 1938. 

There seems to be no sufficient reason for the upper limit 
of £50 of rateable value. The limit was doubtless inserted 
because the draftsman had in mind the particular instances of 
oppression of poor people of which so much was heard in the 
debate. But if there is an abuse (as there certainly is) there 
is no point in inviting the delinquents to divert their attention 
to larger houses. And, in any case, class distinctions of this 
sort are quite out of place in a property statute, whatever may 
be their political advantages. In our opinion, the limit 
should be deleted. Similarly, we are not certain that the Bill 
ought to contain any requirement that ten years of the lease 
should be unexpired. There is no similar provision in s. 147 
of the Law of Property Act, which appears to aim at much the 
same objects as the Bill. 

Section 1 (2) requires that a notice within s. 146 of the 
Law of Property Act should be served before the bringing of 
proceedings for damages for breaches of the covenants to 
which the Bill refers. At present, of course, no notice is 
necessary unless a forfeiture or re-entry is sought. The 
sub-section then gives the recipient of a notice a right to serve 
a counter-notice claiming the benefit of this Act. It ought 
to be made clear when the Bill is amended whether the 
special requirements as to service of notices relating to breaches 
of repairing covenants imposed by s. 18 (2) of the Landlord 
and Tenant Act are or are not intended to apply to the notices 
made necessary by s. 1 (2). At present it does not appear to 
be clear. 

By s. 1 (3) it is provided that where a lessor has been served 
with a counter-notice, he may not proceed by action or other- 
wise to enforce a forfeiture, a right of re-entry or a right to 
damages without the leave of the court. By sub-s. (4), this 
leave is not to be given ‘ unless the lessor proves that the 
immediate remedying of the breach in question is requisite 
for preventing substantial diminution in the value of his 
reversion or that the value thereof has been substantially 
diminished by the breach or proves special circumstances.” 
In granting or refusing leave the court may, by sub-s. (5), 
impose such conditions as it sees fit, either on lessor or lessee. 





Section 2 provides that no lessor on whom a counter-notice 
has been served shall be entitled to recover the costs allowed 
him by s. 146 (3) of the Law of Property Act, unless he applies 
for leave under s. 1, and unless on such application the costs 
in question are allowed him by the Court. 

Section 3 is in the following terms: “this Act shall not 
apply to a covenant or agreement to put in repair that has not 
been performed.” According to the Memorandum attached 
to the Bill, this provision is inserted in order to take out of the 
Act a case where a lessee has taken a house under an express 
agreement to put it in repair, because in such a case he will 
have got the house at a lower price in view of this undertaking. 
This class of case is also excepted from s. 147 of the Law of 
Property Act, but the word “ never ” is used in place of the 
word “not” ins. 3. It is submitted that the word “ never ” 
is more accurate and should be substituted. 

Section 4 applies the Act to leases created and breaches 
occurring before or after its commencement. 

Section 5 provides that the words “lessor,” “‘ lessee,” and 
“* lease,” are to have the same meanings as in ss. 146 and 154 
of the Law of Property Act. In effect, this provision means 
that s. 146 (5) is incorporated. The expression ‘‘ Court ”’ is 
to have the same meaning as in s. 203 of the Law of Property 
Act, that is to say, it means the Chancery Division, the 
Palatine Courts, or the County Court where those courts 
respectively have jurisdiction. 

Section 6 gives the Act the title of ‘‘ Leasehold Property 
(Repairs) Act, 1938.” It is submitted that, as this Bill 
appears to be one to amend the Law of Property Act and the 
Landlord and Tenant Act, it would be more satisfactory if its 
title was the same as that of one of these Acts. 

It will be seen from the foregoing summary that the Bill 
has a number of technical omissions. In the first place, it 
does not appear to be confined to England and Wales. We 
hardly think that a Bill, based on the Law of Property Act 
to the extent which this one is, can be meant to apply to 
Scotland or Northern Ireland. It is therefore imperative 
thet the scope of the Act should be inserted. 

It also seems to us to be absolutely essential that a provision 
should be inserted that this Act is to be read as one with the 
Law of Property Act. Unless this is done confusion will 
arise at various points. For example, since the Bill prescribes 
no particular method of applying to the court for leave to 
issue a writ, the application will have to be by originating 
notice of motion (see ‘‘ Annual Practice ’’ Notes to Ord. 52, 
r. 3). There further appears to be nothing in the Bill as it 
stands to permit a counter-notice to be served otherwise than 
personally. A notice under the present Act would not enjoy 
the assistance of s. 196 (5) of the Law of Property Act: that 
sub-section applies the same rules to notices “‘ required to be 
served by any instrument affecting property ” as are imposed 
upon notices required by the Law of Property Act itself. 
The definition contained in s. 205 (1) (viii), excludes a statute 
from the meaning of “ instrument” in the Law of Property 
Act. For the same reason a notice under the present Act 
would not have to be written, since it is s. 196 (1) of the Law 
of Property Act which requires writing. If the provision 
that the Act shall be read as one with the Law of Property 
Act is inserted (and it is a provision which is found in the 
amending Acts of 1926 and 1932), both these difficulties would 
appear to be surmounted. 

On the whole, therefore, the Bill appears to be designed to 
meet a real grievance, but we are of opinion that the grievance 
could, perhaps, better be met by the methods indicated in our 
previous article. If, however, the principle of the Bill is to 
remain as it is at present, we think that it can be made more 
satisfactory if attention is paid in Committee to the points 
to which we have drawn attention in this article. The 
objections which we previously suggested are objections to the 
method of requiring leave to issue a writ, a requisite at present 
virtually only imposed upon plaintiffs suing persons out of the 
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jurisdiction, and upon certain lunatics and vexatious litigants. 
We think that it is not desirable that landlords should be 
labelled by statute as necessarily belonging to any of these 
categories. 








Costs. 


OBTAINING EVIDENCE (continued). 


WE were considering in our last article the proper method 
of dealing with items of costs relating to the collection of 
evidence and the preparation of a case for trial; and we 
noticed that in a “ party and party ” bill, at least, the correct 
method of obtaining recompense for this work is by way of 
“Instructions for Brief,” or, in actions in some divisions 
of the High Court “ Instructions for Affidavit.” 

It is a difficult proposition to lay down any hard and fast 
rule as to what work is deemed to be covered by the item 
“Tnstructions,” but two outstanding examples spring to 
one’s mind, namely, attendances on witnesses and the perusal 
of the documents. 

To take in the first place the question of attendances on 
the witnesses, it is a general rule that attendances other 
than those on witnesses who are called at the trial will not be 
allowed, although this rule is subject to some modification, 
as will be seen later. 

For instance, there are those abortive efforts to obtain 
evidence with which every solicitor is familiar, where he 
follows up a likely line of inquiry only to find that it leads 
him nowhere in the end. As an example, let us take the case 
where a solicitor, having considered the facts, decides that he 
is likely to obtain evidence to support his client’s case if he 
pursues inquiries in a certain direction. He pursues these 
inquiries and is compelled, we will assume, to journey some 
distance in order to interview prospective witnesses, only to 
find when he has completed his inquiries, that the corrobora- 
tive evidence is not forthcoming, but rather that the informa- 
tion that he has obtained is damaging to his client’s case. 

The journey and the investigation was certainly a necessary 
step in the preparation of his client’s case, but is it a party 
and party item? The answer, it is feared, must be in the 
negative. It is found, quite frequently, that the cost of 
journeys such as these is used to bolster up an item of 
“Instructions,” but, in fact, there is no justification whatever 
for seeking to include such costs as this in a bill against an 
unsuccessful party, for by no manner or means can it be argued 
that the cost of such work contributed anything towards the 
provision of evidence to prove a client’s case, or to disprove 
that of his opponents. It certainly is an attempt to obtain 
evidence with that object in view, but since the evidence 
was not forthcoming, the cost cannot be recovered from the 
unsuccessful party. 

We pointed out in our last article that even where the 
evidence which is used on the trial, or in the preparation of the 
pleadings, is obtained before the action commenced, the 
solicitor will not be prejudiced, but it often happens that 
when the whole of the evidence comes to be reviewed, and 
counsel’s advice on evidence is sought, it is found that some 
of the evidence obtained is unnecessary, and the witnesses 
will not be required. The cost of this unnecessary evidence 
will then be disallowed as between party and party, and as 
a general rule it will be found that the taxing master will 
be disinclined to allow the costs of obtaining evidence from 
any witness who is not called, or who, at least, is not advised 
by counsel. 

On the other hand, it does not follow that because counsel 
has advised that the attendance of a particular witness at 
the trial is necessary, the cost of obtaining his evidence 
will, ipso facto, be allowed on a “ party and party ” taxation. 
A sharp reminder of this fact was given on the taxation 





of a bill of costs a few months ago when the taxing master 
pointed out that even if counsel advises the attendance 
of a particular witness, the solicitor is expected to weigh 
and consider the advice, and if he feels that the attendance 
of the proposed witness is unnecessary and that counsel 
has over-estimated the importance of his evidence he must 
say so and must refer the matter back to counsel for his 
further consideration. In short, he is not to follow counsel’s 
advice blindly. 

So much then for the costs of attending on the witnesses 
and taking proofs of their evidence. It often happens, 
particularly in the case of expert witnesses, such as surveyors, 
engineers, doctors, etc., that the witnesses are supplied 
with copies of documents, the documents frequently running 
into many folios. It is not at all unusual for the cost of 
these copy documents to be set out in detail in the bill of 
costs. This, of course, is not the proper method of dealing 
with the matter, and is never allowed by the taxing master. 
The cost of making these copies is really part of the cost 
of obtaining the witnesses evidence, and will be allowed as 
such in the omnibus item of “ Instructions.” 

Another item covered by the fee for “Instructions” is 
the perusal of the documents in the case, and as a rough 
and ready rule it is customary to take the length of the 
documents that are sent up with the brief, and to allow a 
fee of 4d. per folio for the perusal thereof. It must not be 
overlooked, however, that the solicitor is not necessarily 
limited to a perusal of the document actually used at the 
hearing, and it may be necessary and proper for him to peruse 
a considerable number of documents out of which he agrees 
with the adverse party to use but a very small number ; 
see, in this respect, the case of London, Chatham & Dover Ry. 
v. South Eastern Ry. (1889), 60 L.T. 755. 

Professional agents’ fees are often a source of difficulty, 
but if one bears in mind the fact that the agent is nothing 
more or less than a “ department ”’ of the principal’s office, 
then the difficulties will disappear. The items in the agent’s 
bill of costs should be incorporated in the principal’s bill 
of costs, and if the agent’s work relates to the collection of 
evidence, then the amount of his bill must be taken into 
account in determining the fee for “Instructions.” Not 
infrequently, however, the taxing master will allow the 
agent’s fees as a disbursement in the bill, but in doing so 
he will reduce the principal’s fee for the item of “ Instructions.” 








Company Law and Practice. 


Section 168 of the Companies Act, 1929, provides that a 
company may be wound up by the court if, 


A Recent inter alia, the court is of opinion that it is 
Decision on just and equitable that the company should 
what are be wound up. The authorities make it 
* Just and reasonably clear that the court has a wide 
Equitable ”’ discretion in determining whether particular 
Grounds for circumstances render it just and equitable 


the making of that a company should be wound up. 
a Winding-up Not many modern instances of an appeal 
Order. to this discretionary jurisdiction are to be 

found in the reports, but there is the well- 
known case of In re Yenidje Tobacco Company Lid. [1916] 
2 Ch. 426, which established the principle that where you have 
a private company which is, in substance, a partnership, a 
winding-up order will be made on grounds which would have 
justified the court in ordering the dissolution of a partnership 
at the suit of one of the partners against the other: as, for 
example, where the company is a private company in which 
there are only two directors and shareholders and one of them 
has purported, by means of irregularities, to acquire complete 
control of the company and to exclude the other from any 
share in the management (see Jn re Davis & Collett Ltd. [1935] 
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Ch. 693); or where the voting powers are equally divided 
between two persons who are the only directors and share- 
holders, and they refuse to co-operate with the result that 
there is a complete deadlock existing (see In re Yenidje 
Tobacco Company Ltd, supra). 

In a recent case—In re Cuthbert Cooper and Sons, Ltd. 
[1937] Ch. 392—a petition alleging that it was just and 
equitable that the company should be wound up was based on 
facts of a somewhat unusual nature. The company had an 
issued capital of £10,000 in £1 shares, of which C held 5,000 
shares and his two elder sons 2,500 each. C and the two sons 
were the only directors of the company. C died in 1930, 
having, by his will, appointed his three younger sons his 
executors and bequeathed his 5,000 shares in the company to 
them in equal shares. The will was proved by the executors 
and probate was registered in the books of the company. 
The executors, as beneficiaries under the will, applied to the 
two elder sons, who were now the sole directors, to be regis- 
tered as members of the company, but the directors consist- 
ently refused to register them as such and declined to give any 
reasons for their refusal. In 1936 the three younger sons, 
who were employed by the company, were all dismissed from 
their employment. Furthermore, the directors refused to 
supply them with any copies of the balance sheet and accounts 
for the year 1936. The younger sons presented a petition 
to wind up the company on the ground that in these circum- 
stances it was just and equitable that the company should be 
wound up. 

Simonds, J., held that the petition was misconceived and 
that no grounds had been shown on which it would be just 
and equitable to make a winding-up order. He accepted the 
proposition that the principles to be applied were those which 
influence the court in determining whether or not a partnership 
should be wound up, and went on to say: ‘‘ Whether it be a 
matter of articles of association or articles of partnership 
the rights of the parties are determined by those articles, 
and the question whether it is right for me applying here the 
principles of partnership to the question of dissolution to 
wind up the company or not largely depends on what are the 
contractual rights of the parties as determined by the articles 
of association in this case. Accordingly, when I come to 
consider the allegations which are made in the petition, I 
must be guided by what are the legal rights of the parties 
as determined by the bargain into which they entered.”’ 

How far then did the various circumstances alleged in the 
petition constitute an infringement of the rights of the 
petitioners as determined by the company’s articles? First, 
there was the allegation that the directors had consistently 
refused to register the petitioners as members. In this respect 
the articles of association were in a form which is very usual. 
The directors had an absolute discretion to refuse to register 
any transfer of shares without assigning any reason therefor, 
and though personal representatives were entitled to be 
registered themselves as holders of the shares of their testator, 
the directors’ power to refuse to register a transfer was made 
expressly applicable to the case of an application by personal 
representatives to be registered as members. As my readers 
are aware, there is a series of authorities which establish that, 
where a company has articles in this form, the decision of 
directors to reject a transfer cannot be impeached unless 
it is established that they have acted on a wrong principle, 
or otherwise than bona fide, and the directors cannot be 
compelled to give the reasons for their decision (see Ex parte 
Penney, 8 Ch. App. 446). 

In the present case there was no evidence that the discretion 
of the directors had been improperly exercised, and Simonds, J., 
intimated that even if it had been improperly exercised 
that was not a ground on which the court could exercise its 
discretion to wind up the company; the appropriate pro- 
ceedings to obtain relief in such a case being by motion to 
rectify the register, or more properly, where there were disputed 





questions of fact, by action. The first allegation, then, 
disclosed no ground for a winding-up order. 

Then followed the allegation that the petitioners had been 
summarily dismissed from their employment by the company, 
but this again the learned judge held to constitute no ground 
for winding up the company, and pointed out that relief for 
wrongful dismissal could be sought in the appropriate court. 
With regard to the allegation that the directors had refused 
to supply copies of the last balance sheet, the directors were 
under no obligation to supply thépetitioners with a balance 
sheet inasmuch as the articles gave the personal representatives 
of a deceased shareholder no right to receive balance sheets. 
It will be remembered that s. 130 (2) of the Companies Act, 
1929, provides that any member of a private company shall 
be entitled on request to be furnished with a copy of the balance 
sheet at a charge not exceeding sixpence per 100 words, 
hut personal representatives of a deceased shareholder are 
not, of course, members of the Company unless they are 
registered as such, and, generally speaking, have no rights as 
members except those expressly given by the articles of 
association. 

The petition, then, failed; no infringement had _ been 
established of the petitioners’ contractual rights as determined 
by the articles, and it would appear, indeed, from the observa- 
tions of the learned judge that even if such infringement could 
have been established the particular breaches complained of 
would not have constituted proper grounds for the making 
of a winding-up order, there being in every case an appropriate 
remedy. The decision, if I may respectfully say so, seems 
manifestly right ; but the case does illustrate the somewhat 
unsatisfactory position of the executors of a deceased share- 
holder under articles of a very common form. Their only 
rights under such articles are to receive dividends and such 
payments in a winding up as the testator would have been 
entitled to. The directors can refuse to register the executors 
as members, and equally can refuse registration of transfers 
by the executors; and the exercise by the directors of this 
power may well result in the shares of a deceased member 
being disfranchised for a considerable period, there being no 
registered holder entitled to vote. I am not sure that, except 
in very special cases, it would not be more reasonable to give 
personal representatives an absolute right to be registered 
in respect of the shares of a deceased member : it seems a point, 
at least, which should be expressly considered where a 
company is being formed and the share capital is to be in the 
hands of a few persons only ; otherwise, upon the death of a 
substantial shareholder, the measure of control given by the 
voting rights attached to his shares will be in abeyance 
during such time as the directors refuse to register the 
executors or a transferee from the executors. 

Finally, an interesting point arose in the case under 
discussion which the learned judge found it unnecessary to 
decide, namely, whether the executors of a deceased share- 
holder holding fully-paid shares have any locus standi to 
present a winding-up petition, when they themselves have 
not been registered as members of the company. Under 
s. 170 of the 1929 Act a contributory is entitled to present a 
petition, subject to certain restrictions which are not material 
for our present purpose ; and it has been held that a holder 
of fully-paid shares is a contributory for the purpose of 
presenting a winding-up petition (see In re National Savings 
Bank Association, 1 Ch. App. 547). That is to say, a share- 
holder may be a contributory for this purpose although, his 
shares being fully paid, he cannot be called upon to make any 
contribution. Now, s. 160 (1) of the Act provides that 
‘If a contributory dies either before or after he has been 
placed on the list of contributories, his personal repre- 
sentatives . . . shall be liable in a due course of administra- 
tion to contribute to the assets of the company in discharge 
of his liability and shall be contributories accordingly.” 
Inasmuch as a shareholder is a contributory for the purpose 
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of presenting a winding-up petition despite the absence of 
liability on his shares, it is arguable, to say the least, that 
the effect of s. 160 (1) is to make the executors of a shareholder 
whose shares are fully paid also contributories for this purpose. 
This view finds some support in the decision in Re Norwich 
Yarn Company, 12 Beav. 366, which was the case of a company 
regulated by a deed of settlement whereby it was provided 
that the executors of deceased proprietors should not them- 
selves be proprietors ; it was held, nevertheless, that they were 
contributories and might maintain a petition to wind up the 
company. As I have said, Simonds, J., did not decide the 
point in the present case, and intimated that there was a good 
deal to be said on either side. It may be observed that if it 
be the law that executors of a shareholder whose shares are 
fully paid have no locus standi to present a petition, their 
position, which, as I have suggested, is not always a satis- 
factory one under certain common forms of articles, is still 
further weakened. 








A Conveyancer’s Diary. 
[ConTRIBUTED. ] 


Ir is generally appreciated among practitioners that it is now 
impossible to vest a legal estate in land 
in an infant, and that therefore no attempt 
should be made to do so. On the other 
hand, cases do arise in which by some inadvertence there has 
been a purported conveyance of a legal estate to an infant 
either alone or in conjunction with other persons. Where 
anything of the kind has happened a most involved position 
arises, which it is the purpose of this article to review. 

By s. 1 (6) of the L.P.A., “‘a legal estate is not capable 

. of being held by an infant.” Section 19 of the L.P.A. 
regulates the position where an attempt is made to convey 
an estate to an infant. The section divides up the possible 
cases according as to whether the purported conveyances are 
beneficial or on trusts or by way of mortgage. 

By s. 19 (1) “a conveyance of a legal estate in land to an 
infant alone or to two or more persons jointly both or all of 
whom are infants, shall have such operation as is provided 
for in the Settled Land Act, 1925.” By s. 27 of the S.L.A. 
it is provided that: “ (1) A conveyance of a legal estate in 
land to an infant alone, or to two or more persons jointly, 
both or all of whom are infants, for his or their own benefit, 
shall operate only as an agreement for valuable consideration 
to execute a settlement by means of a principal vesting deed 
and trust instrument in favour of the infant or infants, and 
in the meantime to hold the land in trust for the infant or 
infants. (2) Nothing in this Act prevents an equitable interest 
in settled land being vested in or transferred to an infant.” 

The consequence is that if A, an estate owner in fee, conveys 
the estate in fee simple to B, who is an infant, the conveyance 
operates as an agreement for a settlement and the land is, 
therefore, immediately settled land, for s. 1 of the 8.L.A. says : 
“(1) Any ... agreement for a settlement ... under or 
by virtue of which instrument or instruments any land, after 
the commencement of this Act, stands for the time being— 
(ii) limited in trust for any person in possession—(d) being an 
infant for an estate in fee simple . . . creates or is for the 
purposes of this Act a settlement .. .”; while s. 2 of the 
8.L.A. provides that “land which is or is deemed to be the 
subject of a settlement is for the purposes of this Act 
settled land . . .” 

That being so, the legal estate cannot be dealt with until 
there has been a vesting deed (S.L.A., s. 13). A vesting deed, 
however, has to state (inter alia) the “ names of the persons 
who are the trustees of the settlement ” (S.L.A., s. 5 (1) (c)). 
When we turn to ss. 30 to 33 of the S.L.A., which lay down the 
rules for ascertaining who are to be 8.L.A. trustees, we find 
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that there are no persons who are such trustees in the case 
we are considering. Consequently, there can be no vesting 
deed until trustees have been appointed by the court. The 
application to the court will be under 8.L.A., s. 34 (1), and 
should under that sub-section be made by the testamentary 
or other guardian or next friend of the infant. 

-It may, of course, be that no occasion arises during the 
infancy when it is necessary to deal with the legal estate, and 
consequently it will not be necessary for any S.L.A. trustees 
to be appointed in order to enable a vesting deed to be 
executed ; for once the infant has come of age the settlement 
is at an end, because from his majority the original conveying 
party holds the legal estate on trust for a person of full age 
absolutely. The former infant can, therefore, call for the 
conveyance of the legal estate without the necessity for a 
vesting deed under the principle of Re Alefounder [1927] 
1 Ch. 360. 

On the other hand, even though no vesting deed may be 
required during the minority, there will have to be an applica- 
tion to the court if any occasion arises when it is desirable 
that some person should be in a position to exercise the 
statutory powers of management granted during a minority 
by s. 102 of the S.L.A. Primé facie, of course, those powers 
are exercisable by trustees appointed for the express purpose 
by the settlement, or if there are no such persons, then the 
S.L.A. trustees. In the absence of 8.L.A. trustees the persons 
to exercise the powers are “ any persons appointed as trustees 
for this purpose by the court on the application of a guardian 
or next friend of the infant.” 

It will be observed, however, that 8.L.A., s. 27 (2), expressly 
preserves the right of an infant to hold equitable estates in 
land. That being so, although the legal estate is subject to 
a settlement, the infant in the case we have supposed will be 
throughout the equitable estate owner in fee simple, nor is 
there anything in the legislation to deprive an infant of the 
power which he had prior to the legislation to dispose of 
equitable property. It was true, of course, that he could not 
validly mortgage his property owing to the provisions of the 
Infants Relief Act, 1874, but he has always been able validly 
to convey it, subject to this, that he may avoid the conveyance 
within a reasonable time after attaining his majority. If 
the infant in the case we have supposed, having got the 
equitable fee simple, proceeds to convey his property to some 
person of full age, the conveyance will be good as regards 
the equitable fee. The grantee will, therefore, have the 
equitable fee simple subject, to defeasance if the infant 
chooses to avoid the conveyance within a reasonable time after 
attaining his majority. It may be that the grantee’s equitable 
estate is a determinable fee within s. 1 (1) (ii) (c) of the S.L.A. 
If so, the land remains settled land. I do not wish to enter 
into the very difficult question of law as to.the meaning of the 
words “determinable fee,” but it appears that “Challis ”’ 
regards determinable fees as fees limited to determine 
upon some future event, and not as fees determinable as a 
matter of law on some future event. If the estate of the 
grantee is a determinable fee, the land will remain settled land 
so long as the fee is determinable, that is to say, so long as the 
infant’s power of avoidance remains. If, however, the fee 
is not a determinable fee, there is nothing to make the land 
remain settled land, and the legal estate can be immediately 
conveyed by the original grantor to the infant’s grantee under 
the rule in Re Alefownder. 

By s. 19 (2) of the L.P.A., “ a conveyance of a legal estate 
in land to an infant, jointly with one or more other persons 
of full age, shall operate to vest the legal estate in the other 
person or persons on the statutory trusts, but not so as to 
sever any joint tenancy in the net proceeds of sale or in the 
rents and profits until sale, or affect the right of a tenant 
for life or statutory owner to have settled land vested in him.” 
The object of this sub-section is, of course, clear, though it is 
not altogether apparent what the second half of it means. It 
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is difficult to understand why express provision is necessary 
against the severance of the beneficial joint tenancy. It 
appears, however, that the reference in the last clause to a 


tenant for life looks to the case dealt with by 8.L.A., s. 19 (3), | 


which provides in effect that if there are two or more persons 
entitled as joint life tenants some of whom are under age the 
ones of full age are to be the “ tenant for life.” 

Sub-sections (4) and (5) of the L.P.A., s. 19, seem to be quite 
straightforward. They are as follows: “ A conveyance of a 
legal estate to an infant alone or to two or more persons 
jointly, both or all of whom are infants, on any trusts, shall 
operate as a declaration of trust and shall not be effectual to 
pass any legal estate.” “A conveyance of a legal estate in 
land to an infant jointly with one or more other persons of 
full age on any trusts shall operate as if the infant had not been 
named therein, but without prejudice to any beneficial interest 
in the land intended to be thereby provided for the infant.” 
Sub-section (6) deals similarly with attempts to grant or 
transfer a legal mortgage in land to an infant either alone or 
jointly. 

What does not appear to have been dealt with in s. 19 is 
the case of an attempt to convey land to tenants in common, 
some or all of whom are infants. By an extraordinary 
lacuna in the statutes it appears that such a conveyance is 
absolutely void ; for, by the L.P.A., s. 34 (1), “ an undivided 
share in land shall not be capable of being created except as 
provided by the Settled Land Act, 1925, or as hereinafter 
mentioned.” By the 8.L.A., s. 36 (4), provision is made for 
the creation of undivided shares under a trust instrument. 
L.P.A., s. 34 (2), provides for the operation of a purported 
conveyance in undivided shares as a conveyance upon the 
statutory trusts. But s. 34 (2) only applies “ where, after 
the commencement of this Act, land is expressed to be 
conveyed to any persons in undivided shares and those persons 
are of full age...” The rest of s. 34 deals with devises, 
bequests, testamentary appointments, and purported settle- 
ments of single undivided shares. The result is that 
undivided shares cannot be conveyed except as provided by 
L.P.A., s. 34, or 8.L.A., s. 36 (L.P.A., s. 34 (1)), and that 
neither of the sections provides for the case we have supposed. 
That being so, the conveyance is presumably void under 
L.P.A., s. 34 (1). 

In view of the complications which we have explained above, 
it is very desirable that precautions should be taken to prevent 
the inadvertent conveyance of a legal estate to an infant 
or infants. It will, however, be useful to remember in dealing 
with titles on behalf of a purchaser, that ‘“‘ the persons 
expressed to be parties to any conveyance shall, until the 
contrary is proved, be presumed to be of full age at the date 
thereof” (L.P.A., s. 15). 








Landlord and Tenant Notebook. 


A PROVISION that rent shall be paid in advance, though 

perhaps difficult to reconcile with the notion 
Forehand that rent issues out of the land, is nothing 
Rent. new. Indeed, as long ago as the eighteenth 
century it transpired that rent might be 
payable in advance by custom: in Buckley v. Taylor (1788), 
2 T.R. 600, though Buller, J., was surprised to hear it: 
“ With respect to the custom of the country, I confess it 
was new to me; but on the trial it was proved to be a 
common custom in many parts of the kingdom, in particular 
in Norfolk.” 

However, it seems right to say that a stipulation for 
forehand rent has been rare, except when a landlord has 
considered it advisable to make the last payment of the term 
payable in advance (so as not to lose his remedy of distress) 
or, sometimes the first payment of the term (so that he at 
least got something out of the deal). But of late years the 





phenomenon has become more common, and it may be 
useful to consider the attitude of the courts towards it and 
the advantages it gives to the lessor. 

Roughly speaking, the courts do not favour the innovation 
and in construing documents lean against it; but once it is 
found that the correct interpretation is that rent is to be 
paid in advance, the lessor is entitled to all the advantages 
of the arrangement, and it will be found that there are more 
of these than meet the eye. - 

In Holland v. Palser (1817), 2 Sta. 161, it appeared that 
premises had been let for a year, at a yearly rent of £80, 
rent to be payable from Michaelmas three months in advance, 
such advance of £20 to be paid on taking possession. It was 
held that only the first gale of rent was payable in advance ; 
the case is not very well reported, but presumably the word 
“such’’ and the provision as to a payment on taking 
possession were held to qualify the obligation. 

A demurrer raised in Hoskins v. Hilmore (1838), 8 A. & K. 
463, savours rather of hair-splitting. The plaintiff on the 
2lst March, 1828, let the premises to the defendant for a 
term of seven years “ wanting seven days” from the 25th 
March, 1828. The reddendum reserved a yearly rent of £285 
‘in every year,” payable by four quarterly payments on the 
25th March, etc., commencing from “‘ the 25th March then 
instant.”’ The action was brought for two gales in arrear 
after the term had expired, and the plaintiff pleaded that on 
the 25th March A.D. 1835 they became and were due and 
payable. The ingenious idea on which the demurrer was 
based was that as the term had expired seven days before 
the 25th March in question, the action was misconceived ; 
there was no day on which the second payment could become 
due. (As regards merits, of course, the tenant might complain 
that he was not getting a quarter’s occupation for his quarter's 
rent.) However, the defence was in this dilemma: either 
rent was, by virtue of the words “‘ commencing from the 
25th March then instant,” forehand throughout, or the words 
“in every year”’ made it clear that the tenant was to pay 
£285 seven times. 

To illustrate that the law fully recognises the validity of 
a provision for rent in advance once established, one may 
cite Finch v. Miller (1848), 5 C.B. 428. A lease between the 
parties had been determined by the exercise of an option to 
break, and they had verbally agreed for a tenancy for one 
year to commence on the expiration of the notice. The old 
lease had provided for ‘‘a yearly rent of £38 per annum 
payable quarterly . . . And the said W. N. F. agrees, upon 
the completion thereof, and upon possession being given, to 
pay to the said W. P. the sum of £9 10s. which is to be 
allowed to the said W. N. F. for the last quarter’s rent at 
the determination of the said tenancy.” Not only did the 
court hold that this clause implied an agreement for forehand 
rent throughout, but it also decided that it could only have 
been intended, when the agreement for the extra year was 
made, that the term was to be extended upon the terms 
‘already adjusted between them.” 

But it is when tenants get into financial difficulties that 
landlords may score heavily by these arrangements, not only 
off their tenants but also off their tenants’ other creditors. 

Thus, it is well established that distress can lawfully be 
levied for forehand rent. In London and Westminster Loan 
and Discount Co. v. London and North Western Railway Co. 
[1893] 2 Q.B. 49, the plaintiffs had granted a bill of sale to a 
tenant of the defendants, whose agreement made rent payable 
in advance if demanded ; the tenant defaulted, the plaintiffs 
took possession of the articles secured, and arranged for their 
sale on the premises; the defendants’ bailiff arrived before 
the sale, and the plaintiffs paid him under protest ; in the 
action they unsuccessfully sought to recover the amount 

aid. 
’ Then there are advantages when a tenant actually becomes 
a bankrupt or goes into liquidation. Though no longer in 
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so favourable a position as the landlord in Buckley v. Taylor, 
supra, who under the law as it then stood was able to buy at 
the sale of his bankrupt tenant’s effects and set-off forehand 
rent against the price, a lessor who is alive to the state of 
his tenant’s finances may secure a substantial advantage by 
distraining before the commencement of the bankruptcy. 
While if a trustee in bankruptcy takes possession and does not 
disclaim, the landlord, as was held in Ex parte Hale, Re Binns 
(1875), 1 Ch. D. 285, may distrain for forehand rent. And as 
regards liquidation, in Venner’s Electrical Cooking and Heating 
Appliances Ltd. v. Thorpe [1915] 2 Ch. 404, C.A., the defendant 
distrained on the 2nd July, 1915, for rent due on the 
25th March, 1915, in respect of the year commencing on that 
date ; on the 5th July the company went into liquidation. 
The liquidator sought to restrain the sale of the distress, 
but it was held that there was nothing inequitable in allowing 
the landlord to proceed. 

Lastly, there is the position when a right of forfeiture is 
exercised. Normally, a lessor is entitled to an apportioned 
amount of rent up till the day of re-entry ; this is due to the 
Apportionment Act, 1870; for at common law a landlord 
could recover nothing in respect of occupation since the 
last rent day. But when rent is made payable in advance 
he may be in an even better position, both eating and having 
at least part of his cake. This was demonstrated by Ellis v. 
Rowbotham [1900] 1 Q.B. 743, in which premises were let for 
a year on the terms that the tenant should make a payment 
of £189 5s. before taking possession and three payments of 
£55 18s. 4d. at intervals of three months thereafter. A 
forfeiture clause covering non-payment of rent was exercised 
after the tenant had failed to pay the second of these instal- 
ments and also after the landlord had issued a writ to recover 
it. The tenant paid into court an apportioned amount 
representing the period up to the day when possession had been 
resumed under the forfeiture. It was held that the landlord 
was entitled to the balance, because the Apportionment Act, 
1870, did not apply to any sum accrued due before the 
happening of the incident which, was said to necessitate or 
require the apportionment. 

Many modern flats are let on leases or agreements which not 
only contain provisions for payment of rent in advance and 
forfeiture clauses, but also for various services to be provided 
by the landlord, such as the attendance of a porter and the 
supply of hot water to pipes and radiators. It is interesting 
to consider the position of a tenant who incurs a forfeiture in 
such circumstances. Once the landlord has decided to 
re-enter, there is no reason why he should not instruct porters 
not to receive parcels and carry coals and remove refuse, and 
why he should not, if practicable, cut off the supply of hot 
water to the particular flat (indeed, failure to take such steps 
might be held against him as a recognition of the tenancy 
waiving the forfeiture, unless a writ has been served). 

As regards relief against forfeiture, it may be pointed out 
that the effect, ever since statute law concerned itself with 
the matter, is that when relief is obtained the lease is treated 
as never having been forfeited at all. This was pointed out 
in Dendy v. Evans [1910] 1 K.B. 263, C.A., when an under- 
tenant unsuccessfully attempted to take advantage of 
forfeiture, since relieved, of the mesne lease. A tenant, in 
effect, may confidently exclaim ‘‘O mihi preteritos referat 
st Jupiter annos,” for he is to hold “ according to the lease 
thereof made, without any new lease,” as the Common Law 
Procedure Act, 1852, s. 212, puts it. It is possible that all 
the consequences of this fiction have not yet been experienced, 
but it seems safe to say that the tenant of a service flat who 
invoked his right to relief in the circumstances suggested 
would not have a valid claim to an allowance in respect of the 
services not rendered. What the statutes have prevented is 
the destruction of the estate. Their object is to emphasise 
that provisoes for re-entry are security for performance of 


obligations, and the effect of an agreement for forehand rent, ° 
See Attorney-General v. Stone (1895), 12 T.L.R. 76. 


is to enhance this security. 





Our County Court Letter. 
THE REMUNERATION OF ESTATE AGENTS. 


In a recent case at Sevenoaks County Court (Ibbett, Mosely 
Card & Co. v. Johnson) the claim was for commission on 
the sale of a house. The plaintiffs’ case was that the defen- 
dant, in 1928, had placed the house in their hands for letting 
or sale, and they had introduced a tenant who, in December, 
1929, took over the lease with an option to purchase. The 
final details had been arranged by another estate agent, 
who was related by marriage to the lessee. In May, 1931, 
the plaintiffs offered to accept one-third of the scale commis- 
sion on the lease and a half-scale commission if the tenants 
agreed to purchase. A proportion of the commission 
(£4 3s. 4d.) was afterwards sent to the plaintiffs, in respect 
of their share in the letting of the premises. They, therefore, 
claimed commission on the sale, which arose on the exercise 
of the option to purchase. The defendant's case was that 
the actual letting was done between himself, the lessee and 
the other estate agent, who was authorised to take his com- 
mission out of the first quarter’s rent. The other estate 
agent had introduced the business, and the plaintiffs were 
not instrumental in finding the ultimate purchaser. His 
Honour Judge Sir Gerald Hurst, K.C., held that the plaintiffs 
were entitled to half the amount claimed, and judgment 
was given in their favour for £18 15s., with costs, without 
prejudice to any claim of the other estate agent against 
them. 


LOSS OF GOODS ON RAILWAY. 


In Direct Gowns, Ltd. v. London and North Eastern Railway 
Company, recently heard at Lincoln County Court, the claim 
was for £12 16s. 3d., the value of two pieces of silk lost in 
transit to London. The plaintiffs’ case was that, in view of 
the non-arrival of the goods in London, their representative 
called at the defendants’ parcel office in Lincoln. He was 
told that every effort would be made to trace the silk and 
that the matter would be left to the parcels clerk to deal with. 
No satisfaction was obtained and a written claim for 
compensation was made, but this was disputed on account 
of non-compliance with the conditions of the contract of 
carriage. It was contended, however, that these had been 
waived, in view of the parcels clerk’s assumption of 
responsibility. The defence was that no written notice of 
the loss had been given within fourteen days of the despatch, 
and no notice in writing of the claim had been given in 
twenty-eight days, as required by the statutory conditions, 
on which goods were carried at owner’s risk at a reduced rate. 
No complaint had been received until after the expiration of 
the period allowed, and the parcels clerk had not waived the 
requirements. His Honour Judge Langman held that the 
non-compliance with the conditions was a good defence. 
Judgment was given accordingly, with costs. 


NUISANCE FROM GIPSIES. 


In Wright v. Watson, recently heard at Windsor County 
Court, the claim was for damages for nuisance. The plaintiff's 
case was that, during last Ascot races, the defendant had 
allowed gipsies to camp at his farm. The result was that 
the plaintiff's fences were torn down, his hay crop was 
damaged, and his wood was stolen. The defence was a denial 
of liability for damage (if any) caused in the manner alleged. 
His Honour Judge Cotes-Preedy, K.C., held that it was 
reasonable for the defendant to let his land to gipsies, who 
had been allowed in the country, and to travel from place 
to place, for generations, They were not classed as dangerous 
animals, or outside the human race. Judgment was given 
for the defendant, with costs. It is to be noted that, if the 
gipsies interfere with public health, an owner of land may 
be restrained by injunction from letting his land to them. 
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RECENT DECISIONS UNDER THE WORKMEN’S 
COMPENSATION ACTS. 
JOCKEY’S HEART ATTACK. 

In Watson v. Lilley, at Derby County Court, the applicant’s 
case was that her late husband had been riding one of the 
respondent’s horses at Hexham on the 17th May, 1937. At 
the end of the race the deceased had felt a pain in his side, 
and he collapsed and died. An inquest was held, at which 
the verdict was that the cause of death was heart trouble, 
due to a sudden strain. The respondent’s case was that he 
had been under the impression that the deceased, when 
riding, was insured under the National Hunt Committee Fund. 
The stewards of that fund had decided, however, that there 
had been no accident, and that compensation was not payable. 
His Honour Judge Longson made an award, by consent, of 
£200 and £21 costs. It transpired that the original claim was 
for £600. There was no written contract of service, as the 
deceased was employed as a groom. He was paid a riding fee 
for each race, and, if this had been held to constitute a separate 
contract on each occasion, the applicant could not have 
claimed as the dependent of a “ workman.” 


INFLAMMATION OF BONE OF FOOT. 

In Davies v. Stead, at Ludlow County Court, the applicant 
was a boy, aged fifteen, and his case was that he had worked 
as an errand boy for the respondent, who was a grocer. On 
the 9th March, 1937, the applicant was stacking some cases, 
when one of them slipped out of his hand and fell on to his 
right foot, on the bone at the base of the big toe. There was 
no pain at the time, and the applicant worked for two weeks 
afterwards, but his foot hurt him severely on the 21st March. 
On the 24th March the applicant underwent an operation, 
and other operations on his knee and thigh were performed, 
so that the applicant was in hospital until December. His 
leg was still in plaster of paris from the foot to the knee. 
The medical evidence was that inflammation of the bone 
usually took ten to fourteen days to develop, and the patient 
might not realise it was the result of an accidental injury, 
which possibly caused no pain at the time. The case for 
the respondent was that no accident was reported to him, 
and the first he heard of the alleged occurrence was on the 
29th April. The applicant had been away from work on 
one day in the meantime, and the accident might have 
happened on that occasion, i.e., not in the course of his 
employment. The applicant’s wages had been 7s. a week, 
and His Honour Judge Samuel, K.C., made an award of 
5s. 3d. per week as from the 9th March, 1937, with costs. 


FARM WORKER AS ODD LOT. 


In Driver v. Burton, at Saxmundham County Court, the 
applicant’s case was that on the 20th June, 1936, while he 
was on top of a loaded hay cart, the axle broke. The applicant 
fell 15 feet or 20 feet to the ground, sustaining a fracture of 
the body of the second lumbar vertebra. Compensation 
had been paid at £1 Os. 8d. a week until the 19th June, 1937, 
when it was reduced to 13s. 9d. a week, on the ground that 
incapacity had, since that date, been only partial. The 
applicant’s case was that there was no light work on the land, 
and his medical evidence was that it was beyond his strength 
to do a day’s digging, or to carry weights on his back. The 
respondent's medical evidence was that inactivity would 
be detrimental to the applicant’s condition, and, after a few 
week’s light work, he would be fit for normal work on the 
farm. There would be no permanent disability, although the 
applicant might have a little pain to start with. His Honour 
Judge Hildesley, K.C., held that, whatever the applicant’s 
future prospects might be, he was at present an odd lot, 
and was entitled to an award of £1 Os. 8d. as from the date 
when full compensation ceased, credit to be given for the 
reduced payments received in the meantime. 





Reviews. 


Hints for Young Solicitors and Articled Clerks. By Sir J. 
Rocer B. Grecory, Past President of The Law Society, 
and M. F. Tweepie, Solicitor. Revised by L. J. D. Bunker, 
LL.B., Solicitor. 1938. Demy 8vo. pp. vii and 56. 
London: Butterworth & Co. (Publishers), Ltd. 2s. 6d. net. 
It is sad that the publication of the revised edition of this 

admirable little book should be fellowed so shortly by the 

death of Sir Roger Gregory, one of its original authors. 
The revised edition has been undertaken by Mr. Bunker, 

who is Director of Studies to the Sussex Board of Legal 
Studies. It has been enlarged and provides numerous 
suggestions for young solicitors in connection with problems 
they are certain to come against in their professional life, 
and the proper method of dealing with them. Facing the 
first page is the following extract from the late Sir Roger 
Gregory's address to articled clerks when he was President 
of The Law Society in 1931, which we think is worth reprinting 
here: ‘‘ You are going to join a profession and not a trade, 
and the first interest, the paramount interest and the interest 
all through must be the interest of your client . . . you must 
not always be thinking of how you can make a personal score 
off the solicitor on the other side ; it is no business of yours 
to involve yourself in a personal quarrel with the man on 
the other side ... treat each other as gentlemen, and 
never resort to vulgar abuse or the folly of writing an acri- 
monious letter.” We heartily recommend this book to 
be read by all who are starting life as members of the solicitors’ 
profession. 


The Municipal Year Book, 1938. Edited by James Forbes. 
Demy 8vo. pp. Ix and 1650. London: The Municipal 
Journal, Ltd. 30s. net. 

The 1938 edition of the ‘‘ Municipal Year Book and 
Encyclopedia of Local Government Administration ” con- 
stitutes a record in size since this standard volume was 
founded in 1897. It comprises 1712 pages, thirty-two more 
than last year, embraced in fifty sections. Of these forty-one 
are devoted to the most important branches of the adminis- 
tration, and the remaining nine sections to the descriptive 
records of local authorities and the names and addresses of 
members of councils and chief officers in the different 
classifications of authorities in England, Wales, Scotland 
and Kire; and also lists of joint authorities. There is a 
comprehensive survey of local government developments in 
1937, followed by a review of the principal cases of last year 
affecting local government, and details of new legislation. 
The new volume has been completely revised. 





Books Received. 


The Local Government Superannuation Act, 1937. By Joun 


Srmonps, M.A., of Lincoln’s Inn, Barrister-at-Law. 1938. 
Royal 8vo. pp. xvi and (with Index) 246. London: 
Eyre & Spottiswoode (Publishers), Ltd. 20s. net. 

The Juridical Review. Vol. L. No. 1. March, 1935. 
Edinburgh: W. Green & Sons, Ltd. 5s. net. 


Stone’s Justices’ Manual, 1938. Seventieth Edition. Edited by 
F. B. DinGte, Solicitor, Clerk to the Justices for the City 
of Sheffield. Demy 8vo. pp. cccii and (with Index) 2,591. 
London: Butterworth & Co. (Publishers), Ltd. Shaw and 
Sons, Ltd. 37s. 6d. net. Thin edition, 5s. extra. 


The Howard Journal. Vol. V. No. 1. January, 1938. 
London : The Howard League for Penal Reform. Price 1s. 





Mr. William Thomson, solicitor, of Bramhall, Cheshire, late 
of Manchester, left estate of the value of £42,757, with net 
personalty £20,483. He left £100 to the Royal Infirmary, 
Manchester; £100 to Stockport Infirmary; and £100 to 
Ancoats Hospital, Manchester. 
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To-day and Yesterday. 


LEGAL CALENDAR. 


7 Marcu.—Johannes Wessels, the son of one of the old- 
time solicitors of the Cape, was born on the 
7th March, 1862. He was destined to become Chief Justice 
of South Africa and to sit on the Bench for thirty-four years. 
He was a strong, courageous and out spoken, rather than a 
great, judge. It seems that when at the Bar he had a way of 
bringing into court “‘every available authority, no matter 
how musty, on which he could lay his hands, and of expatiating 
on them at great length to a suffering Bench. This idiosyn- 
cracy may or may not explain the impatience with which 
later as a judge, he heard counsel who were similarly profuse.”’ 
8 Marcu.—On the 8th March, 1731, two solicitors named 
Charlesworth and Cox, stood in the pillory 
at the Royal Exchange for forgery. Charlesworth was 
severely handled by the populace, but Cox had been more 
far-seeing, and half-a-dozen strong fellows got on to the pillory 
to screen him from the missiles of the mob, so that he escaped 
the worst. On the same day a murderess, three highwaymen 
and a man who had altered two endorsements on a banknote 
were hanged at Tyburn. 
9 Marcu.—As old John Weatherhog was sitting by the 
fire in his house one night, a man suddenly 
smashed the window, jumped in, and held him up with a 
pistol while he handed over his money and valuables. In 
the violent stranger who spoke in a gruff voice, he failed to 
recognise his own son-in-law, John Greenwood, a sailor, who 
had married his daughter a year before. Greenwood was 
arrested on the road to Hull, and on the 9th March, 1831, was 
convicted of burglary at the Lincoln Assizes and sentenced 
to death. 
10 Marcu.—Sir Mathew Ingle Joyce died at Liverpool 
on the 10th March, 1930, at the age of ninety, 
fifteen years after his retirement from the Bench. As a judge, 
he had always had something of the breeziness of the man 
of the world about him, introducing a more human touch 
than usual into the proceedings of the Chancery Division. 
There was often a certain brusqueness in his manner which 
went with a robust sense of fairness. 
11 Marcu.—On the 11th March, 1752, at the Chelmsford 
Assizes, two prisoners stood charged with the 
murder of old Joseph Jeffreys, a wealthy trader, living in 
retirement at Walthamstow—Elizabeth Jeffreys, his niece, 
to whom he had left his fortune, and John Swan, his servant, 
who was her lover. The wretched pair had conspired to kill 
him ; Swan had shot him as he lay in bed and Elizabeth had 
run out in her night things to give the alarm, alleging that 
robbers had entered the house. They were convicted, and the 
young woman, who was twenty-five years old, fainted as 
sentence of death was being passed. 
12 Marcu.—Thinking that £200 would set him up for 
life, Cooper Hall, who sometimes worked as a 
shoemaker, sometimes as a waiter, and sometimes as a 
gentleman’s servant, decided to rob the mail. Pretending to 
be a belated traveller, he succeeded in getting a lift on a dark 
night in the northern mail-cart bound for Newark, and on 
the way offered the post-boy a drink from his flask. It was 
drugged and sent him fast asleep while Hall made off with the 
mail-bags. So far so good, but his amateur methods of 
trying to negotiate the bills of exchange he had found soon 
led to his detection. He was tried at the Nottingham Assizes 
on the 12th March, 1782, and condemned to death after an 
eight-hour trial in which fifty-two witnesses testified. By an 
“ingenuous confession” he earned the favour of not being 
hanged in chains. 
13 Marcu.—On the 13th March, 1860, Mr. Baron Watson 
died at Welshpool, having been seized with 
apoplexy during the Assizes, 





THE WEEk’s PERSONALITY. 

Mr. Baron Watson had had a sufficiently adventurous 
youth before he took to the law. The son of an infantry 
captain, he was educated at the Royal Military College, 
Marlow, and at the age of fifteen entered the army as a cornet 
in the Ist Dragoon Guards. Next year he received his 
commission as lieutenant, serving in Spain under the Duke of 
Wellington till the end of the Peninsular War. When 
Napoleon returned for the Hundred Days, he saw service 
again in Belgium with the 6th Dragoons, fought at Waterloo 
and entered Paris with the allied armies. The war being 
over, he found himself placed on half-pay at the age of twenty, 
so hanging up his sword he turned to the gown, immediately 
entering Lincoln’s Inn. He had a clear head and a strong 
mind, and success attended him, leading him through the 
successive degrees of special pleader, barrister, Queen’s 
Counsel, and bencher of his Inn. His hearty and forcible 
style of pleading and his cordial bonhomie made him popular 
on the Northern Circuit, and the profession was glad when, in 
1856, he became a Baron of the Exchequer. His end was 
sudden, for four years later, while he was charging the grand 
jury at Welshpool, he was seized with apoplexy, dying next 
day. 


A HaitsHam HEIRLOOM. 

The new Great Seal of the Realm was delivered into the 
keeping of Lord Hailsham and the old one symbolically 
hammered out of use by His Majesty just in time for it to 
become his perquisite. A few days’ delay would have brought 
Lord Maugham, the new occupant of the Woolsack, the right 
to one moiety thereof for so it was settled in a dispute wherein 
Lord Lyndhurst and Lord Brougham in King William’s 
day each claimed an interest in the old Seal, and the Sailor 
Monarch playing Solomon awarded each a half, bidding them 
ery heads or tails which portion they should have and ordering 
their respective parts to be set for them in magnificent silver 
salvers. The precedent thus set was followed when a similar 
contention arose between Lord Chelmsford and his successor 
Lord Campbell, under Queen Victoria, in whose long reign 
the Great Seal worn out with use had to be replaced four 
times. Though she adopted her uncle’s solution, it is not 
recorded that she made use of his sporting procedure in 
dealing with the problem. 


THE SEAL’s ADVENTURES. 


The sacrosanct character ofethe Great Seal has not always 
preserved it from inconvenient mishaps. It has been thrown 
into the Thames, lost in the Mediterranean, when its custodian 
fell overboard wearing it round his neck, carried off by 
burglars from the Lord Chancellor’s house, and buried in a 
flower bed during a fire. But its most urdignified adventure 
befell it under Lord Brougham during a house party in 
Scotland. That erratic Chancellor had discarded his gravity 
sufficiently to embolden the young ladies to play a practical 
joke on him by stealing the Great Seal. After they had 
worked him up to a frenzy of worry, they assured him it 
was in the drawing-room and promised to let him find it 
blindfolded and guided by loud or soft notes on the piano. 
He was obliged to submit to the terms proposed, and after 
groping about for some time he eventually found the precious 
object concealed in a tea-caddy. The reports of the frolic 
which reached the King annoyed him considerably. 





There will be a meeting of the Gray’s Inn Debating Society 
on Thursday, 17th March, at 8.30 p.m., in the South Common 
Room. Motion: ‘‘ That the fees of the Medical Profession 
be standardised by legislation.’ All members of Gray’s 
Inn are welcome. There will also be a meeting of the 
Junior Section on Monday, 2list March, at 6.15 p.m., in 
the South Common Room. Motion: ‘‘ That a good Sactin 
is preferable to a good conscience.” 
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Notes of Cases. 


Judicial Committee of the Privy Council. 


The Corporation of the City of Toronto v. The Corporation of 
the Township of York (Respondent) and the Attorney-General 
for the Province of Ontario and Another (Interveners). 
Lord Atkin, Lord Thankerton, Lord Macmillan, Lord Wright 
and Lord Maugham. 24th January, 1938. 

Law — MunNIcIPAL 
Boarp — Statutory Powers GIVEN TO — WHETHER 
ADMINISTRATIVE OR JUDICIAL — VALIpity — ONTARIO 
MunicipaL Boarp Act, 1932—Townsuiv or York Act, 
1936. 

Appeal from a decision of the Court of Appeal of Ontario 
dismissing an appeal from an order of the Ontario Municipal 
Board which ordered the appellants, Toronto Corporation, 
to make discovery of documents and permit inspection of 
their waterworks system, and ordered the appellants’ 
Commissioner of Works to be examined on discovery. 


CANADA — ONTARIO — CONSTITUTIONAL 


The Board made the order in pursuance of powers contained 
in the Ontario Municipal Board Act, 1932. In 1916 the 
respondent corporation entered into an agreement with the 
appellants whereby the appellants agreed to supply water 
to the respondents on certain terms. In 1936 the Legislature 
of Ontario passed the Act 1 Edw. VIII (1936), cl. 88 of which 
provided that, notwithstanding the provisions of the agree- 
ment of 1916, either party to the agreement might apply to 
the Ontario Municipal Board to vary the rates to be charged 
for water under the said agreement, or to settle any differences 
arising between the parties as to its construction, and that 
the Board should have jurisdiction to vary and fix the said 
rates, and that their decision on any such application should 
be final. Application was made by the respondents to the 
Municipal Board in pursuance of this Act to vary the rate for 
water supplied, and it was in respect of that application that 
the order complained of was made 

Lorp ATKIN, delivering the judgment of the Board, said 
that the appellants disputed the validity of any act done by 
the Municipal Board as at present constituted, and, if that 
contention failed, attacked the validity of the Act of 1936. 
The first question touched a matter of first importance to the 
people of Canada. The independence of the judges was 
protected by various provisions. If the Municipal Board 
of Ontario were a Superior Court, or a tribunal analogous 
thereto, inasmuch as the Act of 1932 which set it up observed 
none of those provisions, it must be invalidly constituted. 
But a study of the provisions of the Municipal Board Act, 
1932, led their lordships to the conclusion that the Board was 
in “ pith and substance ” an administrative body. Parts IV 
V, VI and VII were almost entirely administrative. It 
was difficult, however, to avoid the conclusion that, whatever 
the definition given to Court of Justice, or judicial 
power, the Act of 1932, especially by ss. 41-46, 54 and 59, 
did purport to clothe the Board with the functions of a court, 
and to vest in it judicial powers. But their lordships were 
not prepared to accept the further proposition that the Board 
was therefore for all purposes invalidly constituted. So far 
as legislation had purported to give it judicial authority, 
that attempt must fail. It was not validly constituted to 
receive judicial authority. So far as the Act therefore 
purported to constitute the Board a Court of Justice analogous 
to a superior, district or county court, it was pro tanto invalid : 
not because the Board was invalidly constituted, for as an 
administrative body its constitution was within the Provincial 
powers ; nor because the Province could not give the judicial 
powers in question to any court, for to a court complying 
with the requirements of ss. 96, 99 and 100 of the British 
North America Act the Province may entrust such judicial 
duties as it thinks fit; but because to entrust those duties 


to an administrative Board appointed by the Province would 





be to entrust them to a body not qualified to exercise them by 
reason of the sections referred to. The result is that such parts 
of the Act as purport to vest in the Board the functions of a 
court have no effect. They were, however, severable : 
there was nothing to suggest that the Board would not have 
been granted its administrative powers without the addition 
of the judicial powers complained of. The objection to the 
validity of the Board as such therefore failed. The powers 
of examination, inspection and- discovery of documents, 
even though couched in terms of similar powers of a Court of 
Justice, were not inconsistent with the powers of an adminis- 
trative body. As to the question whether the Act of 1936 
was valid, assuming that the first part of the section purported 
to confer judicial function on the Board, it was clearly 
inoperative, the second part related to an administrative 
function and appeared to their lordships to be clearly 
severable. The appeal should be dismissed. 

CounseL: W. N. Tilley, K.C., and C. M. Colquhoun, K.C., 
for the appellants; G. W. Mason, K.C., for the respondents ; 
S. A. Hayden, K.C., for the Attorney-General of Ontario ; 
F, Gahan, for the Attorney-General of Canada. 

Soxicitors : Freshfields, Leese & Munns ; Blake & Redden ; 
Charles Russell & Co. 


{Reported by R. C. CALBURN, Esq., Barrister-at-Law.]} 


House of Lords. 


Paton v. Commissioners of Inland Revenue. 

Lord Atkin, Lord Thankerton, Lord Russell of Killowen, 
Lord Macmillan and Lord Maugham. 3rd February, 1938. 
REVENUE — INcomME Tax — Overprarr — HALrF-YEARLY 

INTEREST ADDED TO PRINCIPAL—WHETHER A PAYMENT 

OF INTEREST. 

Appeal from an order of the Court of Appeal affirming an 
order of Finlay, J., dated 25th March, 1935, affirming the 
decision of the Commissioners for the Special Purposes of the 
Income Tax Acts. 


The appellant was a trustee acting on behalf of one, Fenton, 
to whom in 1918 a bank advanced £250,000. The account 
was kept as an ordinary bank account and was not styled a 
loan account. Throughout there were no credit items, but 
the account was debited with certain charges, which included 
interest. For each of the tax years to the 5th April, 1921 
and 1922, Fenton claimed that the action of the bank in 
debiting with his consent his account half-yearly with the 
accrued interest and carrying forward the accumulated sum 
constituted as between him and the bank payment at each 
half-yearly period of the interest then falling due. He 
accordingly maintained that in the tax year to the 5th April, 
1921, he had in that way paid £27,076 16s. 10d. of interest 
to the bank, without deduction of tax, on the bank’s advances 
to him. As he paid income tax for the year to 5th April, 
1921, on £7,777, he claimed that the £27,076 10s. 10d. of 
interest had to the extent of £7,777 been paid out of profits 
or gains brought into charge to tax, and that he was accord- 
ingly entitled to repayment of tax on £7,777 under s. 36 
of the Income Tax Act, 1918. There was also a claim for 
repayment for 1921 and 1922 of tax on £2,722. The Special 
Commissioners contended that Fenton did not “ pay” the 
interest in the years in question or at all, and that, if he did, 
he did not pay out of profits and gains brought into charge. 
Finlay, J., and the Court of Appeal held themselves bound 
by the decision in Commissioners of Inland Revenue v. Holder 
[1931] 2 K.B. 81, to decide that the interest had been paid, 
but Lord Wright, M.R., and Lord Justice Romer (Lord 
Justice Greene dissenting) held that it had not been paid 
out of profits and gains brought into charge. 

Lorp ATKIN said that the question was whether, when the 
charges were added to the existing indebtedness at the end 
of one half-year, and the whole sum brought down was a debt 
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item at the beginning of the next half-year, so that interest 
was charged on the last half-year’s interest, the charges had 
been paid. The ordinary man would, he thought, say that, 
so far from being paid, they were added to the ordinary 
indebtedness because they were not paid, and he (his lordship) 
could see no reason why the law should say anything different. 
It was obvious that the system adopted by banks was for the 
purpose of giving them compound interest without perhaps 
flaunting that fact before their customers. It would seem 
that the members of the Court of Appeal in Inland Revenue 
Commissioners v. Holder, supra, considered that there was a 
line of authority which led them to the conclusion that in 
those circumstances the interest must in law be deemed to 
have been paid. He did not think that that was the result 
of the cases. 

In In re Jauncey [1926] 1 Ch. 71, where in a mortgage deed 
there was a provision that whenever interest was in arrear 
for twenty-one days it should be treated as an accretion to 
the capital moneys thereby secured and should thenceforth 


bear interest, Mr. Justice Russell described as a travesty of 


the actual facts the contention that in those circumstances 
interest must be deemed to have been paid so as to affect the 
meaning of the Real Property Limitation Acts. He thought, 
therefore, that in circumstances such as the present there was 
no ground for holding that the interest in question was paid 
by Fenton. Therefore, the interesting question whether, 
if paid, it was paid out of profits and gains brought into charge 
did not arise. The appeal should be dismissed. 

The other noble and learned lords agreed. 

CounsEL: A. M. Latter, K.C., and F. Heyworth Talbot, 
for the appellant; The Attorney-General (Sir Donald 
Somervell, K.C.) and R. Hills, for the Crown. 

Soxicitors: Blundell, Baker & Co., for Mumfords and 
Gordons ; Solicitor of Inland Revenue. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Appeal. 
In re White Star Line Ltd. 


Lord Romer, MacKinnon and Clauson, L.JJ. 
17th February, 1938. 

Company—Suares HELD By ANOTHER ComMpany—Sum Dust 
IN Respect or Catts—IssvE or Dererrep Creptrors’ 
CERTIFICATES FOR AMOUNT Dug—LIABILITY FOR CALLS, 
Appeal from a decision of Bennett, J. 

In 1932, the Royal Mail Steam Packet Co. held certain 
shares in the White Star Line, £750,990 being due in respect 
of calis, together with interest amounting to £42,022, in all 
£793,012. In pursuance of a scheme of arrangement then 
entered into, the Royal Mail issued to the White Star 
unsecured obligations known as deferred creditors’ certificates 
to the nominal amount of £793,012 in respect of the debt. 
The Royal Mail had a claim against the White Star in respect 
of a contract debt of approximately £2,750,000. In 1935, 
an order was made for the liquidation of the White Star, and 
in 1936, an order was made for the liquidation of the Royal 
Mail. The White Star liquidator refused to allow the Royal 
Mail liquidator to prove for the sum of £2,750,000, on the 
ground that the deferred creditors’ certificates were valueless, 
or alternatively worth less than their face value, and, therefore, 
that though the scheme of arrangement purported to give 
accord and satisfaction of the claim for unpaid calls by the 
issue of those certificates, it was ultra vires the White Star 
to accept a consideration of less value than the amount of 
the calls, so that the shares in the name of the Royal Mail 
remained partly paid and the Royal Mail could not prove in 
the White Star liquidation till the calls were paid in full, as 
there was no right to set off. Bennett, J., held that the 
proof must be admitted. The White Star liquidator appealed. 

Ciauson, L.J., reading the judgment of the court, said 
that the Royal Mail had contended that the calls had been 





paid as a result of a scheme accepted by the White Star by a 
document of which the material provisions were that the 
Royal Mail’s debts should be satisfied by the issue of deferred 
creditors’ certificates. The effect of accepting certificates 
was, as regarded any ordinary shareholder, that an immediate 
right to payment was exchanged for a right to be paid at an 
ifidefinitely postponed date, the amount carrying interest 
payable only out of certain profits. Holders of such certificates 
obtained a certain amount of control, as belonging to the 
whole body of certificate holders, over the conduct of the 
business of the Royal Mail. The intention of the parties was 
to discharge the specialty debt for calls. Was the transaction 
valid ? A sum payable on a share held in a limited company 
in response to a call made while it was a going concern was 
effectually paid up if paid in money or money’s worth: Jn re 
E. J. Wragg, Ltd. [1897] 1 Ch. 796. Payment in money’s 
worth was effective if the consideration given was something 
bona fide regarded by the parties as fairly representing the 
sum discharged: Ooregum v. Roper [1892] A.C., at p. 136. 
But if the consideration was clearly colourable or illusory the 
so-called paymeut was ineffectual. The question whether it 
was colourable or illusory was one of fact. In accord and 
satisfaction of a debt resulting from a call, the consideration 
must not be clearly colourable or illusory. It had been argued 
that till impeached, any consideration which on the form of 
the contract was accepted by the company as money’s worth 
must be taken to be so till the contract was set aside. The 
court was not prepared to hold this if the facts were sufficiently 
plain. On a due consideration of the actual facts in the 
present case, the court was satisfied that money’s worth was 
not in fact given. The only possible inference was that the 
transaction was an acceptance by the White Star of the 
deferred creditors’ certificates, not as a payment of the 
amount due for calls, but as the best that could be saved 
out of the wreck of the Royal Mail’s finances towards making 
some compensation in the future for its failure to provide the 
sum it was unable to pay. The transaction was in effect a 
release of the Royal Mail from a liability which it could not 
meet at the time in consideration of a limited obligation 
undertaken which was less onerous than the obligation to pay. 
The Royal Mail must be treated as the holder of shares on 
which £750,990 remained unpaid, and had no answer to the 
White Star liquidator’s claim that till it had paid it could 
not compete with the White Star’s creditors : Jn re Grissell’s 
Case, L.R. 1 Ch. App. 528. The order of Bennett, J., must 
be discharged. It would be declared that the amount unpaid 
on the shares was £750,990; and also that the Royal Mail 
was entitled to prove for a sum of about £2,750,000. But it 
would also be declared that the Royal Mail was not entitled 
in respect of its proof to receive dividends in the White Star 
winding up, save on the footing of paying in cash such calls 
as might be duly made on the shares held by it. 

CounsEL: Harman, K.C., and G. Upjohn ; Evershed, K.C., 
and W. G. Brown. 

Soxicirors : Linklaters & Paines ; Stafford Clark & Co. 
[Reported by FRANCIS H. Cowrer, Esq., Barrister-at-Law.] 
Beauchamp and Others v. Frome Rural District Council. 
Greene, M.R., Clauson, L.J., and Luxmoore, J. 
18th February, 1938. 

WateR—Suprty To Farm By Pires—Ricur DEFINED BY 
CONVEYANCE—INTERFERENCE BY LocaL AUTHORITY— 
WHETHER GRANTEES OF RiGHT ENTITLED TO RESTRAIN. 
Appeal from a decision of Farwell, J. (81 Sox. J. 962). 

The owners of an estate did certain works to provide a water 
supply, laying a 2-inch pipe from certain springs. Smaller 
branch pipes left it at various points to supply various houses, 
farms and gardens, and there were divers standpipes from 
which persons living in the neighbourhood could obtain such 
supplies as they needed. Beyond these points a ?-inch pipe 
led off to Mells Green Farm. In 1923 the farm was sold by 
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auction, the conditions of sale stating that the water supply 
came from the springs and that the right to continuance of the 
privileges was sold with the farm but without any guarantee 
as to the adequacy or continuity of the supply. The property 
was conveyed to the purchasers ‘together with the right as 
now enjoyed in common with others having the like right to 
the water supply . . . through pipes” [from the springs] 
“the purchasers making good all damage caused by the 
exercise of such rights, subject always and reserving to the 
vendor his heirs and assigns an easement and right for a line 
of water pipes crossing ” [part of the land conveyed] ‘‘ together 
with the right at all times to enter upon the said plots of land 
for the purpose of inspecting, cleansing, repairing or renewing 
the said water pipes, the vendor, his heirs or assigns making 
good all damage caused to the said lands by reason of such 
inspection, cleansing or renovation.” In 1933 the purchasers 
sold the farm to the first four plaintiffs, giving them the same 
water rights as they themselves enjoyed, and in 1934 the fifth 
plaintiff became a tenant. Subsequently, in May, 1934, the 
vendors under the 1923 conveyance, sold to the defendant 
council the springs, reservoirs, water mains, branch pipes and 
standpipes constituting the water supply. In 1935 the 
defendants with a view to carrying out their statutory obliga- 
tion as a sanitary authority of supplying water, carried out 
certain works. The plaintiffs contending that the water 
supply at the farm had been thereby diminished, sought an 
injunction to restrain invasion of their rights. Farwell, J., 
dismissed the action, holding that the plaintiffs’ right under 
the grant was only to such water as reached their farm, the 
vendors reserving the right to deal with the water supply as 
they pleased. 

GREENE, M.R., allowing the plaintiffs’ appeal, said that the 
grant was of the residue of water reaching the farm after the 
persons entitled to take water along the existing branch pipes 
had taken what they wanted. That was the minimum to 
which the farm was entitled. The amount would vary 
according to what came from the spring and what was taken 
by the persons entitled to draw off water, but the right was 
intended to be a real right and was a valuable one in fact. 
Even assuming that the grantee was bound to submit to 
diminution of the supply by the addition of further service 
pipes to the existing branches, the residuary right to the water 
was conferred on him. His lordship added that the defen- 
dants had made a new branch and on the construction of the 
grant the plaintiffs were entitled to object to this. They were 
entitled to complain of any subtraction of water other than 
a subtraction through the existing pipes or pipes of the same 
diameter. Even assuming that the grantors were entitled 
to take away all the water through existing branches, that 
was not inconsistent with a good and valuable right in the 
grantee to have whatever might remain after other require- 
ments had been satisfied, and it did not follow that the 
grantors were entitled to add new branches. It had been 
argued that the law would not allow the grant attempted, as 
being entirely precarious and dependent on the volition, 
among others, of the grantor himself. That could not be 
accepted. The right granted was one which the law would 
recognise. 

Ciavuson, L.J., and Luxmooreg, J., agreed. 

CounsEL: Evershed, K.C., and A. Berkeley ; Sir Herbert 
Cunliffe, K.C., and Hon. Denys Buckley. 

Soricirors : Robbins, Olivey & Lake, for Nalder, Littler 
& Addleshaw, of Shepton Mallet; Taylor, Willcocks & Co., 
for E. G. Ames & Son, of Frome. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 
CORRECTION. 
In re Insole’s Settled Estates. 

In the report of this case at p. 195 of last week’s issue it 
should have been stated that Messrs. Hy. 8. L. Polak & Co. 
were the solicitors for the tenant for life in remainder. 








Appeals from County Courts. 


Boulton v. Sutherland. 


Slesser and Scott, L.JJ., and Farwell, J. 
25th and 26th January, 1938. 


LANDLORD AND TENANT—RENT ReEstRIcTION AcTts—Part 
OF DWELLING-HOUSE SUB-LET—RENT “ IN EXCESS OF THE 
Rent RECOVERABLE FOR THAT Part’—ORDER FOR 
Recovery oF PossEssion—RENT AND MortGAGE INTEREST 
Restrictions (AMENDMENT) Act, 1933 (23 & 24 Geo. 5, 
c. 32), 8. 4. 


Appeal from Croydon County Court. 

The defendant was tenant of a house at Addiscombe, to 
which the Rent Restriction Acts applied, paying 11s. 103d. 
a week rent. She sub-let two rooms with the use of the 
bathroom, kitchen and garden at 7s. a week. The plaintiff, 
who had a wife and four sons between the ages of nine and 
seventeen years, bought the house in March, 1936, having 
sold another in which he had lived, and gave the defendant 
notice to quit. There was no evidence that there was any 
suitable alternative accommodation for her. In an action for 
possession, His Honour Judge Haydon, K.C., apportioned the 
rent attributable to the sub-let portion of the premises as 
five-elevenths of the whole rent and, the rent charged to the 
sub-tenant being in excess of this proportion, held that s. 4 
of the Rent and Mortgage Interest Restrictions (Amendment) 
Act, 1933, applied, so that, notwithstanding anything in s. 3, 
an order for possession could be made where the court con- 
sidered it reasonable so to do. The learned judge made an 
order for possession, declaring that he had considered all the 
circumstances and thought it reasonable to make the order. 

Stesser, L.J., dismissing the defendant’s appeal, said that 
s. 3 limited the conditions on which an order for recovery of 
possession of any dwelling-house to which the Acts applied 
should be made. The court must consider it reasonable to 
make such an order, and either (a) have power to do so under 
the First Schedule to the Act; or (6) be satisfied that there 
was suitable alternative accommodation available. Here it 
was not suggested that the power could be exercised under (6). 
By s. 4 (1); “‘ Notwithstanding anything in the last foregoing 
section, an order or judgment for the recovery of possession 
of a dwelling-house to which the principal Acts apply or for 
the ejectment of a tenant therefrom may be made or given 
where the court considers it reasonable so to do, if the court 
is satisfied that the rent charged after the passing of this Act 
by the tenant for any sub-let part of the dwelling-house to 
whiclf the principal Acts apply was in excess of the recoverable 
rent of that part.” There was no question but that the part 
sub-let was, within the meaning of the Act, also a dwelling- 
house. The judge had found that the rent charged by the 
tenant for that part was “ in excess of the recoverable rent of 
that part.” He was, therefore, entitled to bring s. 4 (1) into 
operation, subject to the condition that the court considered 
it reasonable so to do. The note on the sub-section in “ Rent 
and Mortgage Interest Restrictions,” by the Editors of 
Law Notes (16th ed.), at p. 170, was not correct, in stating 
that its effect was “‘ to add a further case to those contained in 
the First Schedule.”” The sub-section was in quite general 
terms and eliminated both s. 3 and also the First Schedule 
in so far as it was required by s. 3 to be read into it. The 
result was that once the condition was satisfied that the rent 
paid in respect of the sub-let part was in excess of the recover- 
able rent of that part, the judge could make an order for 
recovery of possession if he considered it reasonable so to do. 
It had been argued that had the judge considered certain 
matters he would have come to the conclusion that the order 
which he made was not reasonable, because, in so far as it was 
an order only for the sub-let portion, leaving the defendant 
in possession of her part of the house, it would really mean 
providing for this large family a dwelling-house of two rooms, 
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which would constitute an offence under the Fifth Schedule of 
the Housing Act, 1936. But there was no evidence that the 
sons would necessarily remain in these rooms. It was merely 
a matter of speculation and the judge had said he had con- 
sidered all the circumstances. He was entitled to come to the 
conclusion that it was reasonable for him to make the order. 

Scott, L.J., and Farwe.t, J., agreed. 

CounsEL: TZ. Southall ; de Ferrars. 

Soxictrors: Harry Chandler; Frederick Gowen, of 
Croydon. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 
In re Vaux; Nicholson v. Vaux. 
Simonds, J. 23rd February, 1938. 


Witt—ConstrucTION—TRUST—DEALINGS WITH PROPERTY 
TO BE ** WITHIN THE LIMITATIONS PRESCRIBED BY LAw 7’ — 
UNCERTAINTY. 


By his will a testator, who died in 1925, appointed executors 
and trustees, declaring that the expression ‘‘ my trustees ” 
should, where the context permitted, include the trustees or 
trustee for the time being, whether original or substituted. 
By cl. 11, the ultimate residuary gift, he declared that his 
trustees should hold the residuary trust fund on trust ‘to pay 
and apply both the income and capital thereof in such shares 
and proportions as they may in their absolute and uncontrolled 
discretion think fit, to or for the benefit of all or any one or 
more of my children or the issue of any deceased child of 
mine, and I declare that my trustees may from time to time, 
within the period of twenty-one years from my decease, 
accumulate the surplus of any income of my residuary trust 
fund not paid or applied under the preceding clause of this 
my will by investing the same and the resulting income thereof 
to the intent that the accumulations shall be added to the 
residuary trust fund and follow the destination thereof, with 
liberty nevertheless for the trustees at any time or times to 
resort to the accumulations of any preceding year or years 
and apply the same as part of my residuary trust fund.” 
By cl. 12, ‘“‘ Having the fullest confidence in my trustees, 
I hereby authorise and empower them to deal with the capital 
and income of my residuary trust fund and pay away and deal 
with the same in all respects for the benefit and provision of 
my children and grand-children as they may think best or 
most expedient and to act in all respects as I could have done 
if living, save only that all such dealings with the residuary 
trust fund and the income and accumulations thereof shall be 
within the limitations prescribed by law.” The question arose 
whether cl. 12 limited or controlled cl. 11, and, if so, whether 
it was itself a valid disposition. 

Srmonps, J., said that standing alone, cl. 11 was clearly void 
for perpetuity, and on construction cl. 12 did not limit or 
control it. The power given by cl. 12 was different from that 
given by cl. 11. In form and language it was a particular 
authority falling within the larger ambit of the trust created 
by cl. 11, so that it could neither limit and control it so as to 
bring it within the perpetuity limits nor stand by itself as an 
independent and effective disposition. It was therefore 
unnecessary to decide the effect of the provision that “ all 
such dealings . . . shall be within the limitations prescribed 
by law,” but there was much force in the contention that the 
words, though aimed at defining the period, did not do so with 
sufficient precision, so that even if the power was exercisable 
within the proper limits it was impossible to say what those 
limits were and, therefore, the gift must fail for uncertainty. 
His lordship referred to Pownall v. Graham, 33 Beav. 242, 
and said that the testator might have had in mind the children 
or grand-children or remoter issue living at his death, or some 
other device for limiting the period, but one was left in the 
dark as to the period intended. Accordingly, the gift was in 
any case void for uncertainty. 





CounsEL: Danckwerts ; Daynes, K.C., and Winterbotham ; 
Harman, K.C., and J. ZL. Stone; Christie, K.C., and 
J. Strangman. 

Souicitors: Patersons, Snow & Co., for Ranson & Co. 


[Reported by FRANcis H. CowPER, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 


Kawasaki Kisen Kabushiki Kaisha ». Bantham Steamship 
Company Limited. 


Branson, J. 3rd February, 1938. 


SnippINc—CHARTER-PARTY—PAYMENT FOR SHIP TO BE BY 
DEADWEIGHT AND IN ApDvANCE—DeELAY IN PAYMENT 
AFTER DELIVERY OF SHIP—CHARTERERS NOT INFORMED 
or DEADWEIGHT—RIGHT OF OwNERS TO WITHDRAW SHIP. 
Special case stated by arbitrators. 

The respondent company were owners of a steamer which 
they let on hire to the charterers by a charter-party in June, 
1936. The steamer was not then completed by the builders, 
and it was provided that the hire was to run for twelve 
calendar months from the time when she could be delivered 
to the charterers. The charter-party provided that the 
charterers should pay for the use and hire of the vessel 
3s. 9d. per ton on deadweight, as ascertained on delivery 
from builder’s yard, British sterling per calendar month 
commencing on and from the day of her delivery to the 
charterers. Payment of the hire was to be made in London 
in cash monthly in advance, and failing punctual payment of 
hire the owners were to be at liberty to withdraw the vessel 
from the service of the charterers. Delivery was to count from 
7 a.m. on the working day following that on which written 
notice had been given before 4 p.m., but if required by 
charterers loading was to commence at once, such time to 
count as hire. The steamer arrived at Houston, Texas, on the 
morning of 13th April, 1937. The charterers’ agents accepted 
her on their behalf and requested the captain to begin loading 
at once, agreeing with him that she should be considered as 
having been delivered at 3 p.m. on 13th April. A written 
certificate of delivery was drawn up and dated 13th April, 
but was not in fact signed by either party until 15th April. 
Further, on 13th April the captain made out a written notice 
dated 1.30 p.m. on 13th April that the vessel was ready to 
load, but he did not present it to the agents until 3.55 p.m. 
on 15th April. On the 14th April, and again on the 15th, 
the owners applied to the charterers’ agents in London for 
payment of the first month’s hire, but the agents were still 
unable to pay, although they had been advised by cable that 
funds were being remitted. Thereupon the owners gave 
notice withdrawing the steamer from hire on the ground 
of non-payment. At 7 p.m. on that evening the owners 
received a cheque in payment of the first month’s hire, but 
the cheque was immediately returned. On the 15th April, 
the master, acting on cabled instructions, stopped loading 
at Houston at 5 p.m. The arbitrators decided that the 
respondent company were not entitled to withdraw the ship, 
and made an award accordingly. 

Branson, J., said that the owners contended that delivery 
of the steamer was taken by the charterers at Houston at 
3 p.m. on the 13th April, and that the first month’s hire 
should have been paid before delivery. The charterers 
contended that, as notice of readiness was not given until 
3.55 p.m. on 15th April, delivery at Houston was only to 
count from 7 a.m. on 16th April, and no payment became 
due until that hour, which corresponded to 2 p.m. in London, 
They further contended that in any case their obligation to 
pay hire could not arise until the owners informed them of 
the steamer’s deadweight, because it was impossible to know 
what the charterers had to pay until the deadweight was 
ascertained. That latter contention was based on the decision 
in Makin v. Watkinson, L.R. 6 Ex. 25, and was in his view 
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decisive. There was an implied obligation on the owners to | but negligence in law meant a breach of a duty to take care. 
inform the charterers of the deadweight. The award must | The defendant was in the unfortunate position that the law 
be upheld. required her to prove affirmatively that she lost the brooch 


CounseL: A. T. Miller, K.C., and Cyril Miller, for the 
shipowners, the appellants; Sir Robert Aske, K.C., and 
W. L. McNair, for the charterers. 

Soxicirors: Allen Pratt & Geldard, Cardiff ; 
Cooper & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Thomas 


Bryce v. Hornby. 
Goddard, J. 11th February, 1938. 


NEGLIGENCE—BAILMENT—EXCHANGE OF BROOCHES BY 
Way or LOAN BETWEEN FRIENDS—Loss OF PLAINTIFF'S 
Broocu BY DEFENDANT—EXTENT OF Duty To TAKE CARE 
—LIABILITY. 

Action for damages for negligence. 


The plaintiff and the defendant, who were friends, exchanged 
pieces of jewellery by way of loan, the plaintiff lending the 
defendant a brooch worth £145. On an evening when the 
defendant had worn the brooch in her hat, it disappeared and 
was never recovered. The plaintiff then, as a nominal 
plaintiff on behalf of her insurers, who had indemnified her for 
the loss, brought this action claiming its value. 

GopparD, J., said that, where a person was lent goods and 
did not return them, the onus was on the bailee to say why 
the goods were not returned, and he or she must prove that 
the loss occurred without fault on his or her part. The reason 
for that was quite obvious. The goods were left in the 
bailee’s custody, and the bailor could not know what the 
bailee had done with them. There was a great deal of learning 
on the subject of bailment since Lord Holt’s classic judgment 
in Coggs v. Bernard, 2 Lord Raym, 909. It was a little 
unfortunate that so much Roman law got into that case, for, 
as Dr. Stallybrass had pointed out, some of it was based on a 
misunderstanding of the Roman law of negligence. It often 
seemed to him (his lordship) that the division of bailments in 
that case was not exhaustive. A vast amount of learning 
had grown up around depositum, a “‘ naked bailment ” for the 
benefit of the bailor. It used to be said that the bailee was only 
liable for gross negligence—crassa negligentia in the Roman 
term. But it was now said that there was no distinction 
between gross negligence and ordinary negligence. What 
had to be found was, not the degree of negligence, but the 
extent of the duty. If A asked B to look after his bicycle 
and B assented, B became a bailee, and was under a duty to 
take care of the bicycle, even though he did it gratuitously ; 
and, if he failed to produce it to A, he must show that he had 
taken reasonable care. In the case of the second of Lord 
Holt’s classifications, a loan for the benefit of the bailee, it 
was said that the latter must use a high degree of care. He 
(his lordship) believed that it was impossible to test the degree 
of care, for in some cases (for example, the innkeeper and the 
common carrier) the duty was that of an insurer—namely, to 
keep the goods safe in all circumstances. If there were a duty 
to take care, the standard of care did not matter. If there 
had been a failure to take care, whether a gross or a venial 
failure, the duty was broken. He did not know that the case 
where two people exchanged was exactly covered by Lord 
Holt’s classification. In Wilson v. Brett, 11 M. & W. 113, 
where a horse was ridden gratuitously at the owner’s request, 
the court rejected the idea that the bailee was only liable for a 
high degree of negligence. Baron Rolfe said: “I can see no 
difference between negligence and gross negligence, it is the 
same thing with the addition of a vituperative epithet.” 
In the present case he (Goddard, J.) had no doubt that there 
was a duty on the defendant to use reasonable care. It was 
not a case where a person was merely allowed to leave her 
jewellery in the house. He was far from saying that the 
defendant was guilty of any carelessness in the popular sense, 





without negligence, but she could not do it. There must be 
judgment for the plaintiff. 

CounseL: F. Soskice, for the plaintiff; F. W. Wallace, 
for the defendant. 

Souicrrors : Chamberlain & Co. ; Pennington & Son. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law]. 


Probate, Divorce and Admiralty Division. 


Chapman v. Chapman and Thomas (Taylor Intervening). 
Hodson, J. Ist, 2nd and 18th February, 1938. 


DivorcE—HvusBANbD’s PETITION BEFORE 1938—FURTHER 
ANSWER IN 1938 PRAYING FoR DISSOLUTION ON GROUND 
oF DESERTION—LEAVE TO WIFE DURING HEARING TO FILE 
Cross-PrtTITION—DESERTION— WHETHER INTERRUPTED BY 
HusBanp’s PETITION OR WIFE’S Cross PRAYER RESPEC- 
TIVELY—RELIEF UNDER NEw ACT HELD RETROSPECTIVE 
—SvuprREME Court oF JUDICATURE (CONSOLIDATION) ACT, 
1925 (15 & 16 Geo. 5, c. 49), s. 130O—MatTrIMonriAL Causes 
Act, 1937 (1 Edw. 8, & Geo. 6, c. 57), s. 2, sub-s. (5). 
This was a husband’s petition for dissolution of marriage 

on the ground of alleged adultery. 


In her answer the wife denied the charges, and counter-charged 
her husband with adultery with the intervener and with deser- 
tion for two years, and prayed for dissolution. In July, 1937, 
the wife, wishing to take advantage of the relief given by the 
Matrimonial Causes Act, 1937, was granted leave to file a 
further answer ‘“ praying for dissolution on the ground of 
desertion for three years immediately preceding the presenta- 
tion of the further answer.” During the hearing the wife 
was granted leave to substitute a cross-petition for her further 
answer, the charge of adultery against the husband and 
intervener was withdrawn, and there was a finding of the 
court that none of the parties had committed adultery, leaving 
the question outstanding as to whether the wife was entitled 
in the circumstances to a divorce on the ground of desertion. 

Hopson, J., in the course of delivering a considered 
judgment, said that the court had power to give a respondent 
the same relief as such respondent could have sought on 
petition, but on the authority of Sandler v. Sandler [1934] 
P. 149, 78 Sou. J. 300, the further answer in the present case 
must be held to be part of the original petition which was 
filed in 1935. Therefore he (his lordship) had given leave to 
the wife at the hearing to present a cross-petition, containing 
the same allegations as those in the further answer. As to the 
question whether the three years’ desertion was uninterrupted 
the husband’s petition was instituted exactly two years after 
his leaving his wife and effectively prevented her from 
returning to him so long as his suit was being maintained. 
The husband could not in that way prevent desertion running 
against himself. In his (his lordship’s) view, nothing which the 
wife did afterwards by the presentation or prosecution of her 
proceedings altered the position. The obstacle was put up 
by the husband, and so long as it stood in her way no action 
taken by the wife prevented desertion running against the 
husband. His lordship referred to Stevenson v. Stevenson 
[1911] P. 191, and Kay v. Kay [1904] P. 382, in which reference 
was made to the earlier case of Knapp v. Knapp (1880), 
6 P.D. 10. It was to be observed that those cases dealt 
with proceedings under the Matrimonial Causes Act, 1857, 
and had to do with a period of desertion without reasonable 
excuse for two years and upwards, whereas the present case 
fell to be decided under the Act of 1937 which had to do with 
a period of at least three years’ desertion without cause 
immediately preceding the filing of the petition. He saw 
no distinction between the words “‘ without reasonable excuse ” 
and the words “ without cause,” which latter words were 
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formerly used in conjunction with desertion in judicial 
separation proceedings under s. 16 of the Act of 1857. The 
desertion relied on must, however, immediately precede the 
presentation of the petition in order to be a ground for 
dissolution under s. 2 (6) of the Act of 1937, whereas, by the 
old law, as in the case of Blandford v. Blandford (1883), 
8 P.D. 19, desertion for two years relied upon as part of the 
foundation for divorce proceedings might have been completed 
and condoned by subsequent reconciliation, yet so as to form, 
with the subsequent adultery, the basis of a petition for 
divorce. The husband’s petition would be dismissed, the 
intervener dismissed from the wife’s suit, and there would be 
a decree nisi on the petition of the wife. 

CounsEL: J. Roland Adams, for the husband ; The Hon. 
Ewen Montagu and Peter Bristow, for the wife. 

Soricitors: John B. de Fonblanque ; Hunt and Hunt. 

[Reported by J. F. CoMPTON-MILLER, Esq., Barrister-at-Law.] 








Obituary. 
Mr. W. H. DUMSDAY. 
Mr. William Henry Dumsday, barrister-at-law, died at 
Hounslow on Sunday, 6th March, at the age of eighty-three. 
Mr. Dumsday was called to the Bar by Gray’s Inn in 1898. 


Mr. G. D. LYNCH. 


Mr. George Daniel Lynch, barrister-at-law, of Temple 
Gardens, E.C., died on Tuesday, 8th March, at the age of 
seventy-two. Mr. Lynch, who was called to the Bar by 
Lincoln’s Inn in 1891, practised at the Middlesex and North 
London Sessions. 

Mr. A. H. WYATT. 

Mr. Algernon Hugh Wyatt, solicitor, senior partner in the 
firm of Messrs. Ticehurst, Wyatt & Co., of Cheltenham, died 
on Saturday, 26th February, at the age of seventy-three. 
Mr. Wyatt was educated at Cheltenham College and Stuttgart 
University, and was admitted a solicitor in 1888. He was a 
member of the council and a former president of the Society 
of Provincial Notaries Public of England and Wales. 








Parliamentary News. 
Progress of Bills. 


House of Lords. 


Adelphi Estate Bill. 
Read Third Time. (9th March. 
Administration of Justice (Miscellaneous Provisions) Bill. 
Read Second Time. [8rd March. 


Blind Persons Bill. 

In Committee. [8th March. 
Cinematograph Films Bill. 

Read Second Time. [3rd March. 
Collecting Charities (Regulation) Bill. 

Read Second Time. [9th March. 
Cotton Industry Bill. 

Read Second Time. [9th March. 
Divorce and Nullity of Marriage (Scotland) Bill. 

Read Third Time. {3rd March. 
Docking and Nicking of Horses (Prohibition) Bill. 

Amendments reported. [8th March. 
Dogs Act (1871) Amendment Bill. 
Read Second Time. 
Middlesex Hospital Bill. 


[8th March. 


Read Third Time. (9th March. 
National Health Insurance (Amendment) Bill. 

Read Second Time. [8th March. 
Population (Statistics) Bill. 

Reported, without Amendment. [8th March. 
Street Playgrounds Bill. 

Read First Time. [8th March. 
Superannuation (Various Services) Bill. 

Read Second Time. [9th March. 





Tatton Estate Bill. 

Read First Time. 
Trade Marks Bill. 

Reported, without Amendment. 
Welsh Church (Amendment) Bill. 

Reported, without Amendment. 
West Surrey Water Bill. 

_Read Second Time. 


[8th March. 
[9th March. 
[9th March. 
[8th March. 


House of Commons. 


Adelphi Estate Bill. 
Read First Time. 
Bournemouth Gas and Water Bill. 
Read Third Time. 
Housing (Financial Provisions) Bill. 
Reported, with Amendments. 
Local Authorities (Enabling) Bill. 
Second Reading negatived. 
Middlesex County Council (Sewerage) Bill. 
Read Second Time. [7th March. 
Middlesex Hospital Bill. 
Read First Time. [9th March. 
Ministry of Health Provisional Order (Scarborough) Bill. 
Read Second Time. [4th March. 
Paisley Corporation (General Powers) Order Confirmation 
Bill. 
Read First Time. 
Registration of Still-Births (Scotland) Bill. 
Read Second Time. 
Street Playgrounds Bill. 
Read Third Time. 
Workmen’s Compensation (Amendment) Bill. 
Reported, with Amendments. 


[9th March. 
[8th March. 
[3rd March. 
[4th March. 


[9th March. 
[7th March. 
(7th March. 
[8th March. 





Rules and Orders. 


THE DRAFT SUPREME CouRT FuNDS (No. 1) RULEs, 1938. 


I, the Right Honourable Douglas McGarel Viscount 
Hailsham, Lord High Chancellor of Great Britain, with the 
concurrence of the Lords Commissioners of His Majesty’s 
Treasury, and in pursuance of the powers contained in 
section 146 of the Supreme Court of Judicature (Consolidation) 
Act, 1925, and every other power enabling me in this behalf, 
propose to make the following Rules :— 

1. Paragraph (c) of Rule 74 of the Supreme Court Funds 
Rules, 1927, shall be revoked and the following paragraph 
shall be substituted therefor :— 

‘* (ce) When standing to the credit of an account opened 
for the purpose of a deposit made under the Parliamentary 
Deposits Act, 1846, or any of the Acts mentioned in 
paragraph (3) of Rule 44.”’ 

2. These Rules may be cited as the Supreme Court Funds 
(No. 1) Rules, 1938, and the Supreme Court Funds Rules, 
1927, as amended, shall havéd effect as further amended .by 
these Rules. 





THE CouNtTy CourRT DISTRICTS (MINEHEAD) ORDER, 1938. 
DATED FEBRUARY 23, 1938. 


I, Douglas McGarel Viscount Hailsham, Lord High Chan- 
cellor of Great Britain, by virtue of Section 2 of the County 
Courts Act, 1934,* and of all other powers enabling me in 
this behalf, do hereby order as follows :— 

1. The Williton County Court shall cease to be held at 
Williton and shall be held at Minehead by the name of the 
Minehead County Court. 

2. The Minehead County Court shall have jurisdiction to 
deal with all proceedings which shall be pending in the Williton 
County Court when this Order comes into operation. 

3. This Order may be cited as the County Court Districts 
(Minehead) Order, 1938, and shall come into operation on the 
26th day of March, 1938, and the County Court Districts 
Order in Council, 1899, as amended, shall have effect as 
further amended by this Order. 

Dated the 23rd day of February, 1938. 

Hailsham, C. 


* 24 & 25 Geo. 5, c. 53. 

+S.R. & O. 1899, No. 178, printed as amended to 1903, S.R. & O. Rev. 1904, 
III, County Court, E., p. 1. For subsequent amendments see “ Index to S.R. & O. 
in Force, July 31, 1936’’ at pp. 195-8, S.R. & O. 1936 (Nos. 1131 and 1301) I, 
pp. 277-9 and 1937 No. 1073. 





Mr. Charles Henry Carr, retired solicitor, of Huddersfield, 
left £10,114 with net personalty £10,016. 
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Societies. 
Sheffield District Incorporated Law Society. 


The annual general meeting of the Sheffield District 
Incorporated Law Society was held at the Law Society’s 
Hall, Campo Lane, Sheffield, on Thursday, 3rd March, when 
the sixty-third annual report of the committee was presented. 
The report may be summarised as follows :— 

The following members have died during the year: 
Mr. J. S. Clark (Doncaster), Sir John Charles Clegg, and 
Mr. B. A. Wightman. 

Sir Charles Clegg was the sole survivor of the original 
members of the Society and Mr. Wightman represented the 
Society for some years on the Council of The Law Society. 

Mr. E. R. Meeke has been elected a member of the Society 
during the year. 

During the year a local Law Society was formed in 
Doncaster, which resulted in the resignation from the Sheffield 
Society of a large number of solicitors in Doncaster and 
district on their joining the new Society. In addition, 
Mr. A. E. Hall (Eckington), Mr. A. Robinson (Rotherham), 
and Mr. N. N. Saffer have resigned from the Society. 

The number of members is now 172. 

THE SOCIETY’S ARTICLES OF ASSOCIATION. 

A special resolution approving the articles of association 
of the Society as altered and amended to bring them up to 
date and adopting them as the articles of association of the 
Society was passed at an extraordinary general meeting of 
the Society held after the last annual meeting of the Society 
and the resolution was filed with the Registrar of Companies. 
A copy of the new articles was subsequently sent to each 
member of the Society. 

THE SOcIETY’S DEBENTURES. 

During the year, the holders of the Society’s debentures, 
in view of the present lower rate of interest prevailing, were 
asked to agree to a reduction in the debenture interest from 
5 per cent. to 4 per cent. to operate as from 25th March, 1937. 
The reduction was sanctioned by the necessary majority of 
the debenture-holders and will be of considerable financial 
benefit to the Society. 

CoAL (REGISTRATION OF OWNERSHIP) ACT, 1937. 

The Vice-President, Mr. J. H. Cockburn, who as a result 
of his wide general experience in matters relating to the law 
of minerals and in particular of the investigations he has 
made with regard to registration of the ownership of coal 
under the Act, has compiled detailed notes as to the com- 
pletion of the necessary registration forms required under the 
Act of 1937, together with specimens of the forms. These 
notes and specimen forms were explained to the committee 
by Mr. Cockburn, who kindly gave leave to the Society to 
print and circulate them if they wished. The committee 
took full advantage of the kind offer, and the ready sales of 
copies of the notes showed how greatly Mr. Cockburn’s 
assistance was appreciated by the members of the Society 
in completing the somewhat intricate forms required under 
the Act. 

The committee wishes to put on record the appreciation of 
the Society of Mr. Cockburn’s kindness. 

TOUTING BY BANKS. 

The attention of the committee has been drawn, on several 
occasions during the year, to the practice of certain banks, 
chiefly one in particular, in the district in approaching their 
customers with a view to obtaining from them legal business, 
particularly in connection with probates and letters of adminis- 
tration, irrespective of the fact that the particular customer 
may already have a solicitor of his own. The committee 
reported the cases before them to the Council of The Law 
Society, who had already received similar complaints from 
other parts of the country and as a result the Council met 
the governing body of the bank in question, who gave an 
assurance that instructions had been issued to all their 
managers to consult the wishes of their customers in regard 
to the selection of a solicitor. The assurance given by the 
bank did not appear to the committee to go far enough, and 
the matter was again taken up with the Council. Subse- 
quently, in spite of the assurance given, further complaints 
have reached the committee, who have pressed the Council 
to take up the matter again more strongly than previously. 
The committee will continue its efforts to try to put a stop 
to such practices on the part of the bank. 

LECTURES TO LAW STUDENTs. 

At the instigation of the Yorkshire Board of Legal Studies 
and with the co-operation of the Legal Studies Committee 
of Sheffield University and the Local Law Students’ Society, 





a course of three lectures is being given to local law students 
by Mr. Edward Bramley on office procedure and management 
and legal ethics. Lectures of a similar nature have been and 
are being given in other towns and Mr. Bramley’s lectures 
have proved very helpful indeed and have been welcomed by 
Sheffield law students. 

SoLiciToRs’ BENEVOLENT ASSOCIATION. 

One hundred and ten members of the Society are now 
members of the above association, and it is believed that this 
proportion compares very favourably with other large districts. 
Efforts are however being made Still further to increase the 
numbers in view of the splendid work the association does 
to help those solicitors and their families who have fallen 
on evil days. 

THE SOLICITORS’ CLERKS’ PENSION FUND. 

The committee wish to draw the attention of members of 
the Society to the above fund, which to a large extent solves 
the problem that solicitors have from time to time to face of 
providing for clerks whose period of service has come to an 
end, and, from the clerks’ point of view, offers better terms than 
the ordinary insurance scheme. Pensions for clerks are 
secured by annual contributions paid jointly by employer 
and clerk, and further details may be obtained from the 
Secretary of the Fund, 2 Stone Buildings, Lincoln’s Inn, 
W.C.2. Membership of the fund increases each year, 
but it is still by no means representative. 

Poor MAn’s LAWYER. 

There are now thirty of the younger members of the 
profession in Sheffield serving on this rota, and their advice 
and help has been given in 1,300 odd cases during the past 

ear. 

” The work is carried on at the following centres : The Council 
of Social Service, at St. James Street; The Rutland Hall 
Settlement, and the Victoria Hall. Solicitors attend those 
centres on Fridays, Wednesdays and Tuesdays respectively. 
The Secretary of the Committee is Mr. L. S. Hiller. 
Poor PERSONS PROCEDURE. 

During the year, 152 applications were received and 
thirteen were pending at the end of 1936, making 165 
altogether. Of these, eighty-four were granted, forty-one 
refused, two transferred to other committees, eighteen were 
otherwise dealt with, and twenty were waiting at the end of 
the year. 

The work is proceeding satisfactorily. A large number of 
applications have been received since the passing into law of 
the Matrimonial Causes Act, 1937, and as a consequence 
considerable additional work has been thrown upon the 
committee. 

PRIZES TO UNIVERSITY STUDENTS. 

Prizes to university students for the session 1936-1937 
were awarded as follows :— 

The Senior Prize, value £3 3s. was awarded to Mr. Alan 

Graham Dawtry. 

The Junior Prize, value £2 2s., was awarded to Mr. J.S. O. 

Smith. 





Solicitors’ Managing Clerks’ Association. 


The annual meeting of this Association was held at The Law 
Society’s Court Room, on 17th February. 

Mr. RALPH S. ARNOLD, the retiring President, gave an 
address in the course of which he said that the report for 1937 
showed that the officers and council had worked assiduously 
in the interests of the Association and in fulfilment of its 
objects. It had continued to receive the valuable assistance 
of members of the Bar and His Majesty’s Judges at the Inns of 
Court lectures, which had been well attended. Classes for 
junior students had been attended by 119 in the Hilary Term, 
and 138 in the Michaelmas Term. The lectures delivered in 
Essex Hall by Mr. H. A. Hill on the Housing and Town 
Planning Acts and the Restriction of Ribbon Development Act 
had been much appreciated by conveyancing members. The 
library had been brought up to date, and greater use had been 
made of it. The high standard of ‘‘ The Solicitors’ Clerks’ 
Gazette’? had been maintained. Very varied subjects were 
discussed at the members’ meetings, and the Council would 
like to see still more members present. The year under 
review had shown considerable development on the social side. 
The annual festival dinner and the annual smoking concert 
had been as attractive as usual. An innovation had been the 
promotion of a dance at Stationers’ Hall in October, and this 
was to become an annual event. The summer outing, which 
had not been held for two years, had been revived, and a 
request had recently been received from the Bournemouth 
branch to arrange next summer an outing in which its members 
could join. The hon. general secretary and several members 
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of the Council had paid visits to Bournemouth during the 
year, and their reports of what they had seen were most 
gratifying. 

The Law Society Rules, especially Rule 3, had continued 
to receive the consideration of the Council, and a petition had 
been forwarded to the Master of the Rolls. The legacy 
bequeathed by Lord Riddell had been invested, except for the 
money spent on the new offices and additions to the library. 
The income from the amount so far received was sufficient for 
the current work of the Association, but did not leave a margin 
for additional responsibilities. There was, however, more to 
come before the estate was wound up. It had been pointed 
out that the increasing work of the Association would soon 
make it impossible to carry it on with voluntary officers. At 
present, however, the income was insufficient to make any 
change. Membership had increased to a total of 431. 





The Hardwicke Society. 


A meeting of the Society was held on Friday, 4th March, in 
the Middle Temple Common Room, the President, Mr. G. E. 
Llewellyn Thomas in the chair. Mr. James A. Petrie (G.I.) 
(Immediate Past President) moved ‘‘ That this House sees 
in the growth of Football Pools a menace to the working 
classes.”” Mr. J. E. Harper (M.T.) opposed. There also 
spoke Mr. Bernard Simmons, The Hon. Treasurer, Capt. C. O. 
Cummins, Prince Lieuen, Mr. G. E. Crawford (Ex-President), 
Mr. A. C, Douglas, Mr. Reginald Jones, Mr. R. H. Hunt, 
Mr. L. S. Weinstock, The Hon. Secretary, Capt. W. R. 
Starkey. The hon. mover having replied, the House divided, 
and the motion was lost by five votes. 





Law Association. 


The usual monthly meeting of the Directors was held on the 
7th March, Mr. E. Evelyn Barron in the chair. The other 
Directors present were Mr. Guy H. Cholmeley, Mr. E. B. V. 
Christian, Mr. Douglas T. Garrett, Mr. Ernest Goddard, 
Mr. G. D. Hugh-Jones, Mr. C. D. Medley, Mr. John Venning, 
Mr. William Winterbotham, and the Secretary, Mr. Andrew 
H. Morton. A sum of £209 10s. was voted in relief of deserving 
applicants, and other general business transacted. 





United Law Society. 


A meeting of the United Law Society was held in the Middle 
Temple Common Room on Monday, 7th March, Mr. R. E. 
Ball in the chair. Mr. J. Body proposed the motion: ‘‘ That 
this house is opposed to the abolition of the ‘ cat’ as a form of 
punishment in criminal cases.’’ Mr. A. J. Pratt opposed, 
and there also spoke: Miss C. Colwill, and Messrs. O. T. Hill, 
R. J. Kent, P. Proud, D. L. Taylor, E. M. Kingston, C. H. 
Pritchard, S. A. Gibbons, S. J. S. Adams (visitor), G. Gladston, 
J. H. Vine Hall, E. D. Smith, W. G. S. Tooth (visitor), and 
F. R. McQuown, and Mr. Body replied. The motion was won 
by the Chairman’s casting vote. Attendance, 24 (including 
three visitors). 





Solicitors’ Benevolent Association. 


The monthly meeting of the Directors was held at 60, Carey 
Street, W.C.2, on Wednesday, 2nd March. Mr. F. L. Steward 
(Wolverhampton) was in the chair, and the following Directors 
were present: Sir Norman Hill, Bart., Mr. G. L. Addison, 
Mr. C. S. Bigg (Leicester), Mr. E. E. Bird, Mr. G. S. Blaker 
(Henley), Mr. P. D. Botterell, C.B.E., Mr. A. J. Cash (Derby), 
Mr. T. G. Cowan, Mr. C. H. Culross, Mr. T. S. Curtis, Mr. W. P. 
David (Bridgend), Mr. G. C. Daw (Exeter), Mr. R. Epton 
(Lincoln), Mr. R. Farmer (Chester), Mr. A. N. Hickley, Mr. C. 
W. Lee, Mr. C. G. May, Mr. R. C. Nesbitt, Mr. W. N. Riley 
(Brighton), Mr. A. W. Turnbull (Shrewsbury), and the 
Secretary. £710 was distributed in grants to necessitous 
cases and forty-two new members elected. The death of 
Sir Roger Gregory was received with profound regret, and the 
following resolution, proposed by the Chairman and seconded 
by Mr. R. C. Nesbitt, was unanimously passed :—‘‘ The 
Directors desire to place on record their sense of the loss 
sustained by them and by the Association on the death of 
their esteemed colleague, Sir Roger Gregory. He first became 
a subscriber so long ago as 1889. He was elected a Director 
of the Association in 1898, and served as chairman in 1907. 
Sir Roger was also for thirty-eight years a trustee of our funds. 
His interest in the Association remained unabated and his 
financial support of its work was always generous. The 
Board tender their warm sympathy to Lady Gregory and her 
family in their bereavement.” 





Law Students’ Debating Society. 


At a meeting of the Society, held at The Law Society’s 
Court Room, on Tuesday, Ist March (Chairman, Mr. C. A. G. 
Simkins), the subject for debate was: ‘‘ That this house 
deplores the decision of the House of Lords in the case of 
Blee v. L. & N.E. Railway Co. [1938] A.C. 126. Mr. C. E. 
Lloyd opened in the affirmative ; Mr. G. Roberts opened in 
the negative; Mr. L. J. Ghost seconded in the affirmative ; 
and Mr. G. R. Tench seconded in the negative. The following 
members also spoke: Messrs. A. Wilson, K. Elphinstone, 
D. J. Smalley, A. D. Scholes, H. Schadbler, F. D. Kennedy, 
J. M. Shaw, A. D. Plummer, G. A. Jendwine, and G. A. Russo, 
The opener having replied, and the Chairman having summed 
up, the motion was lost by eleven votes. There were twenty 
members and one visitor present. 








Legal Notes and News. 


Honours and Appointments. 


The King has been pleased to approve that The Right 
Honourable Viscount HAILSHAM be appointed Lord President 
of the Council in succession to The Right Honourable Viscount 
Halifax, K.G., G.C.S.I., G.C.I.E., T.D.; and that The Right 
Honourable LorpD MAUGHAM, a Lord of Appeal in Ordinary, 
be appointed Lord High Chancellor of Great Britain in 
succession to The Right Honourable Viscount Hailsham. 

The King has approved a recommendation of the Home 
Secretary that Mr. C. ERSKINE SIMES be appointed Recorder 
of Banbury, to succeed Mr. W. H. Cartwright Sharp, K.C., 
who has been appointed Recorder of Wolverhampton. 
Mr. Simes was called to the Bar by the Inner Temple in 1921. 


The Colonial Office announces the following appointments 
and promotions in the Colonial Legal Service :— 

Mr. A. S. BODLEY appointed Crown Counsel, Sierra Leone. 

Mr. A. J. GRATTON BELLEW appointed Magistrate, Malaya. 

Mr. E. F. QUALTROUGH appointed Police Magistrate, 
Gambia. 

Mr. M. M. Jack (Chief Registrar, Supreme Court, Palestine) 
appointed Registrar, Supreme Court, Singapore, Straits 
Settlements. 

Mr. G. T. Lowry (Magistrate, Protectorate Court), 
appointed Police Magistrate, Judicial Department, Nigeria. 

Mr. G. M. PATERSON (Magistrate, Nigeria) appointed Crown 
Counsel, Tanganyika. 

Mr. G. G. Ropinson (Resident Magistrate, Kenya) 
— Puisne Judge, Northern Rhodesia. 

r. S. W. WELDON (lately Judge, Iraq) appointed Chief 
Magistrate, Palestine. 

Mr. DARRELL MusKER, the present deputy Town Clerk, 
has been recommended for appointment as Town Clerk of 
Camberwell on the retirement in October of Mr. C. E. Newton. 
Mr. Musker was admitted a solicitor in 1922. 

Mr. SYDNEY HILTon, Second Assisting Solicitor to Bradford 
Corporation, has been selected for the post of Assistant 
Solicitor in the Sheffield Town Clerk’s department. Mr. Hilton 
was admitted a solicitor in 1924. 





Notes. 


On Thursday, 17th March, at 4.30 p.m., Mr. F. T. Grey 
will read a paper before the Grotius Society on ‘‘ The Problem 
of the Aggressor.” 

Mr. Hubert G. Alexander, the president, took the chair 
at a meeting of the Auctioneers’ and Estate Agents’ Institute 
last week to bid farewell to the retiring secretary of the 
institute, Mr. E. H. Blake, who is vacating office under an 
age limit. 

In view of the extra work which will be thrown on the 
staffs of local taxation offices by applications for the renewal 
of motor licences at the beginning of the next quarter, the 
Minister of Transport has appealed to motorists to apply as 
early as possible. Applications may now be made. 


Two hundred and thirty-two candidates sat for the 
preliminary examination of the Auctioneers’ and Estate 
Agents’ Institute in January and 121 passed. Mr. K. G. 
Gilbert, Camden Square, N.W.1, was placed first in order of 
merit, thereby gaining the institute prize of four guineas in 
the form of text-books for the Professional Examinations. 


A meeting of the Solicitors’ Managing Clerks’ Association 
will be held on Friday, 18th March, in the Middle Temple 
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Hall, by kind permission of the Benchers, when Mr. Hugh 
Boileau will deliver a lecture on ‘‘ Some points on Hire 
Purchase Law.’ The chair will be taken at 7 o’clock 
precisely by The Hon. Mr. Justice Hawke. The meeting 
ends at 8 p.m. 


At the annual general meeting of the Co-operative Permanent 
Building Society on Saturday, 5th March, the chairman said 
that the 1937 balance sheet was the best ever submitted in 
the Society’s history. Actual turnover for the year was 
£17,879,000, an increase of 30 per cent. over the previous year. 
In four years the reserve fund had been more than doubled. 
Share capital and deposits now totalled £24,670,000, and 
total assets exceeded £26,000,000. 


Supplement No. 34491, dated 9th March, 1938, to the 
London Gazette contains a list of accounts of dormant funds 
in the several Divisions of the High Court which have not 
been dealt in since Ist September, 1922. The aggregate 
amount of the funds published in the lists is about £370,000, 
distributed over more than 1,200 separate accounts. Con- 
siderably more than one-half do not exceed £150 in value, 
and only about one-twentieth exceed £1,000. The Supplement 
is published by H.M. Stationery Office, price 2s. 


The next examination of candidates for admission to the 
Society of Incorporated Accountants and Auditors will be 
held on May 2nd, 3rd, 4th and 5th, 1938, in London, 
Manchester, Cardiff, Leeds, Glasgow, Dublin, Belfast, Cape 
Town, Johannesburg and Durban. Women are eligible 
under the Society’s regulations to qualify as Incorporated 
Accountants upon the same terms and conditions as men. 
Particulars and forms are obtainable at the office of the 
Society, Incorporated Accountants’ Hall, Victoria 
Embankment, London, W.C.2. 


H.M. LAND REGISTRY. 
OFFICIAL SEARCHES OF THE REGISTER IN Form 94. 


1. The Chief Land Registrar announces that Form 94 

will in future be published as two separate forms :—— 
(A) Form 94A affecting searches of the whole, 
(B) Form 948 affecting searches as to part, 

of the land comprised in a registered title. 

2. This change brings Form 94 into line with other 
forms, such as transfers and charges where separate forms 
are used for transfers or charges of the whole and of part. 
The change will make each of the forms more simple to 
fill up and the directions on each will be more readily followed 
as they will be confined to those applicable to the search of 
the whole or part as the case may be. 

3. The new Forms 94a and 948 are now available and 
can be obtained from H.M. Stationery Office and Law 
Stationers, price 1d. each, or 25 for 1s. 6d. Solicitors holding 
a stock of the existing Form 94 may, of course, continue to 
use such forms until their supplies are exhausted. 








Court Papers. 


Supreme Court of Judicature. 


Rota oF REGISTRARS IN ATTENDANCE ON 
Grovp II. 


Mr. JusTICcE 
LuxMOORE. 
Witness. 
Part I. 


AppEaL Court Mr. Justice 
No. 1. CLavson. 
Witness. 
Part II. 


EMERGENCY 
Rota. 


Mr. 

Blaker 

More 

Hicks Beach 

Andrews 

Jones 

Ritchie 
Grovr II. 

Mr. JUSTICE 
FaRwELL. 


Non- Witness. 


Mr. 

More 

Hicks Beach 
Andrews 
Jones 
Ritchie 
Blaker 


Mr. 

Andrews 
Jones 
Ritchie 
Blaker 

More 

Hicks Beach 


Mr. JUSTICE 
BENNETT. 
Witness. 
Part I. 
Mr. 
*Hicks Beach 
* Andrews 
*Jones 
*Ritchie 
*Blaker 
More 


Mr. 
*Blaker 
*More 
*Hicks Beach 
* Andrews 
*Jones 
Ritchie 


Grovr I. 
Mr. JUSTICE 
CROSSMAN. 

Witness. 
Part IT. 
Mr. 
Andrews 
Jones 
Ritchie 
Blaker 
More 


Hicks Beach 


Mr. 
*Ritchie 
*Blaker 
*More 
Hicks Beach 
Andrews 
Jones 


Mr. JUSTICE 
Smmonps. 
Non- Witness. 


Mr. 

Jones 
Ritchie 
Blaker 

More 

Hicks Beach 
Andrews 


*The Registrar will be in Chambers on these days, and also on the 
days when the Court is not sitting. 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 24th March 1938. 


Middle | t Approxi- 

Div. | Price mate Yield 
Months. |® Mar. with 

1938. | ‘redemption 





Flat 
Interest 
Yield. 
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ENGLISH GOVERNMENT SECURITIES 
Consols 4% 1957 or after 
Consols 24% .. se 
War Loan 34% 1952 or after —-— 
Funding 4% Loan 1960-90 ... 
Funding 3% Loan 1959-69 ... 
Funding 2?% Loan 1952-57 ... 
Funding 23% Loan 1956-61 ... ‘s 
Victory 4% Loan Av. life 22 years ... 
Conversion 5% Loan 1944-64 
Conversion 44% Loan 1940-44 1064 | 
Conversion 3}°% Loan 1961 or after 1012 | 
Conversion 3% Loan 1948-53 ‘en 101 | 
Conversion 24% Loan 1944-49 ; 972 

JAJO) 
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Local Loans 3% Stock 1912 or after 88} | 
Bank Stock... a se " O, 3483 | 
Guaranteed 237% Stock (Irish Land 

Act) 1933 or after a JJ 
Guaranteed 3% Stock < (Irish Land 

Acts) 1939 or after .. : tes JJ] 
India 44% 1950-55... : .. MN 
India 34% 1931 or after ... JAJO} 
India 3% 1948 or after : ... JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 
Tanganyika 4% Guaranteed 1951-71 FA) 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 


COLONIAL SECURITIES 

Australia (Commonw’th) 4% 1955-70 
Australia (Commonw’th) 3% 1955-58 
*Canada 4% 1953-58 a 

*Natal 3% 1929-49 .. 
New South Wales 34% 
New Zealand 3% 1945 
Nigeria 4% 1963 5k 
Queensland 34% 1950-70... 
*South Africa 34% 1953-73 ... 
Victoria 34% 1929-49 


CORPORATION STOCKS 
Birmingham 3% 1947 or after 
Croydon 3% 1940-60 as 
*Essex County 34% 1952-72 
Leeds 3% 1927 or ‘sfer 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase.. 
London County 24% Consolidated 
Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 
Stock after 1920 at option of Corp. MJSD 
Manchester 3% 1941 or after .. FA 
Metropolitan Consd. 24% 1920-49 ... MJSD| 
Metropolitan Water Board 3% “A” 
1963-2003... .. AO 
Do. do. 3% “B” 1934-2003 ... MS 
Do. do. 3% “ E ” 1953-73 .. dd] 
*Middlesex County Council 4% 1952-72 MN) 
* Do. do. 44% 1950-70 MN) 
Nottingham 3% Irredeemable MN) 
Sheffield Corp. 34% 1968... e ”" 


ee ae DEBENTURE AND 
P ENCE STOCKS 
Gt. Western Rly. 4% Debenture ... JJ 107} | 
Gt. Western Rly. 44% Debenture ... JJ| 1174 | 
Gt. Western Rly. 5% Debenture ‘i JJ} 129% | 
Gt. Western Rly. 5% Rent Charge... FA) 1264 | 
Gt. Western Rly. 5% Cons. Guaranteed MA 1254 | 
= ae — 5% ema 7 : ost | 
Southern Rly. 4% Debenture = 

Southern Rly. 4% Red. Deb. 1962-67 JJ| 107. | 
Southern Rly. 5% Guaranteed MA) 125 | 
Southern Rly. 5% Preference MA’ 1133 
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* Not available to Trustees over par. 
t In the case of Stocks at a premium, the yield with redemption hus been calculated 


- et ‘the earliest date ; in the ease of other Stocks, as at the latest dare. 








